Sent Via Email

December 10, 2013

Mr. Barry F. Mardock

Deputy Director

Office of Regulatory Policy

Farm Credit Administration

1501 Farm Credit Drive

McLean, Virginia 22102-5090

Re: RIN 3052-AC93 Loans in Areas Having Special Flood Hazards

Dear Mr. Mardock:

We appreciate the opportunity to respond to the Agency’s publication of the Joint notice of proposed rulemaking by the Federal Financial Regulatory Agencies (collectively, the Agencies) to implement provisions of the Biggert- Waters Flood Insurance Reform Act of 2012.  The following comments were developed after soliciting input from all Farm Credit System (the System) institutions. Because of the significance of these regulations we anticipate that some System lenders will file their own comments as well.
General
The System appreciates the hard work and collaboration that went into this joint rulemaking. We feel that the level of flexibility provided by the proposal is appropriate and consistent with Congressional intent. While we are supportive of the rulemaking overall, there are a few areas that we found worthy of specific comment.

Use of Private Flood Insurance
We fully support the safe harbor provided by the proposal which allows lenders to accept a private policy if a state insurance regulator determines that such policy issued by a private insurer meets the applicable definition of private flood insurance. This acknowledgement of the state insurance regulator's role is appropriate, provides necessary flexibility, and is especially beneficial for those lending institutions which lack the technical expertise necessary to evaluate private policies. 

Our concern with the proposed regulation centers on the criteria established in the statutory definition of a private insurance policy. In order to meet these criteria, the private flood insurance coverage must be "…at least as broad as the coverage provided under a standard flood insurance policy (SFIP) under the NFIP, including when considering deductibles, exclusions, and conditions offered by the insurer.” Private insurance policies are market-based and by their nature flexible. It is unrealistic to expect these market-based policies to consistently align directly in all regards with the SFIP policies provided by the NFIP. In fact, it is unrealistic and not achievable to simply have the private insurance duplicate the SFIP coverage.
The breadth of coverage criteria remains subject to interpretation, especially as applied to a private insurance policy having a higher deductible than the maximum deductible for NFIP policies. Solely comparing one aspect of the policy, such as the deductible, would not be a fair or appropriate measure of the full breadth of the policy and it would be an unduly narrow interpretation. There are many instances where a high deductible available from private insurers is reasonable for the policy coverage amount for commercial business borrowers that have the financial wherewithal to pay the deducible upon a loss event. The higher deductibles typically exceed the maximum coverage amount for NFIP policies for commercial buildings and the NFIP deductible is too low to be reasonable from a risk management and financial capacity perspective for many commercial businesses.

We ask that the FCA consider appropriate flexibility regarding the criteria for accepting private flood insurance policies. In passing the Biggert-Waters Act, Congress' intent was to encourage the acceptance of private flood insurance plans in satisfaction of mandatory purchase requirements of federal flood insurance laws, and not to disallow such acceptance due to technical differences in policy terms. By giving customers the option to purchase private flood insurance plans in satisfaction of federal flood laws, Congress makes clear that its intention was not a one-size-fits-all solution. By definition, private flood insurance plans will vary based on the nature, size and value of the property, the specific insurance needs of the customer and the customer’s financial capacity to afford a higher deductible. As a network of financial institutions, the System takes responsibility to assure that our customers' private flood insurance policies are sufficient to allow them to recover their facilities and resume normal business operations should a flood disaster occur. We view this as a risk management issue from the perspective of the lender as well as the customer. For commercial buildings, in particular, System customers should not be required to have a lower deductible for flood insurance than they have for other hazards under all risk insurance policies.

In the joint rulemaking's preamble, the federal banking agencies solicit comment on whether policies issued by private insurers that do not meet the statutory definition of "private flood insurance" should be permitted to satisfy the mandatory purchase requirement. The System supports this flexibility because private policies will vary greatly and in short, attempting to quantify them is less important than assuring the level of coverage is appropriate and sufficient. 

The federal banking agencies also solicit comment as to whether allowing discretionary acceptance of flood insurance policies issued by private insurers not meeting the statutory definition of private flood insurance but requiring that such discretionary policies meet certain criteria could encourage development of the private flood insurance market while also ensuring that regulated lending institutions and their customers are properly protected. The System believes that allowing the discretionary acceptance of flood insurance policies issued by private insurers would in fact encourage an active market. Further, we believe that accepting these policies will ensure proper protection, which is in the best interest of both the lender and the customer. 

We firmly believe that by allowing the use of private flood insurance policies under the Biggert-Waters Act, Congress' intent was to provide flexibility to regulated lenders and their customer and to encourage the development of the private flood insurance market. The use of market-based private policies will allow customers the flexibility to find a policy that provides sufficient coverage without molding each policy into a one-size-fits-all solution. As lenders, we feel strongly that appropriate and sufficient flood insurance coverage is important to our risk management practices. We do, however, recognize the need for flexibility in the marketplace. For these reasons, we ask that the criteria around the definition of private flood insurance be applied broadly in the final rule.

Amish Community Insurance
Institutions throughout the System have for many years had lending relationships with members of certain religious groups, notably the Amish community, who based on their beliefs, prefer to not purchase commercial property and casualty insurance of any kind. Instead, borrowers receive a commitment from their churches to assist them in the event of any damage or loss to their facilities that serve as collateral for System loans.  Typically, the lender receives a letter from a recognized leader of the church evidencing that commitment. These letters are not insurance policies, do not meet the current requirements for flood insurance coverage, and would not meet the requirements of the statutory definition of private flood insurance as revised. We request that FCA consider amending the proposed definition in §614.4925 to allow Amish mutual aid coverage, and other similar mutual aid commitments, to meet mandatory insurance requirements, including the requirements of Subpart S.

Exemption for Certain Payment Structures
We have been advised that in some situations System institutions make consumer purpose home loans, but the repayment is based on the borrower’s agricultural operation, and the loan payments are scheduled on either an annual or semi-annual basis.

The proposed regulation requires that escrow be payable with the same frequency as when payments on the loan are made. In the event that an association was servicing a loan with an annual or semi-annual payment structure (less than 4 scheduled payments annually), we ask that FCA consider allowing these loans be exempt from the flood insurance escrow requirement. (Flood insurance would still be required, if applicable.)
Previously Existing Designated Loans

We are concerned about the potential impact of the requirement that escrow accounts be established on existing designated loans beginning with the first renewal of the flood insurance policy after the effective date of July 6, 2014. Existing borrowers’ promissory notes and/or loan agreements were not originated including any agreement or contract between the borrowers and the associations as to required escrow payments. Typically, while notices were provided regarding the requirement of maintaining flood insurance coverage, the loans were not made with any requirement to establish escrow for flood insurance premiums as a condition of obtaining the loan. We are concerned that a borrower’s refusal or failure to make payments for flood insurance into an escrow account will not be considered a default under any existing loan, and that lenders will have little or no remedy other than to advance their own funds into these escrow accounts to cover required payments. There is a cost associated with the establishment and servicing of any escrow account. As it was not required or known at the time of origination, it was not considered in pricing the loan. 
Because of both the issue of establishing a new loan covenant after closing, as well as the imposition of a new regulatory burden on the lender, we request FCA to reconsider the imposition if these new regulations on already existing loans and that you amend the regulations to apply only to loans with completed applications received on or after July 6, 2014. 

Conclusion
Again, we thank you for your consideration of these comments. If you have any questions, or need any additional information, please do not hesitate to contact me.
Sincerely,

Charles P. Dana

General Counsel
