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3000 Briarcrest Drive; Bryan, TX 77802

December 23, 2014

Mr. Barry F. Mardock
Deputy Director
Office of Regulatory Policy
Farm Credit Administration
1501 Farm Credit Drive
McLean, Virginia 22102-5090

RE:  Proposed Rule on Flood Insurance

Dear Mr. Mardock:

Capital Farm Credit’s (CFC) Board of Directors (Board) and management appreciates the opportunity to comment on the Farm Credit Administration’s (FCA) Proposed Rule regarding flood insurance that was published in the October 20, 2014  Federal Register.  

The comments that follow were developed after discussing the proposed regulations with CFC’s Directors, receiving comments from our senior staff, discussing implications with existing agents and reviewing the proposed regulation with other Farm Credit System (“System”) stakeholders.


General Comments 

The narrative in the proposed rule describes the required use of the standard flood hazard determination form (SFPD). We recommend and support the language in the proposed rule to allow an exemption from this requirement when all structures located on the security are exempt.

There is no narrative discussing any requirement by the lending institution for how funds are to be applied when the borrower’s funds are not sufficient to pay the principal and interest due plus the amount to be escrowed.  The order of priority of application of payments would be useful.  Additionally, if escrow is in place at the borrower’s option, does the lending institution have an obligation to initiate collection actions for any unpaid escrow amount?

The Homeowner Flood Insurance Affordability Act of 2014 (HFIAA) provides a new exception to the mandatory flood insurance purchase requirement for a structure that is part of a residential property, but is detached from the primary residential structure and does not serve as a residence.  The intent of the regulation is to protect homeowners and this exception supports the protection of homeowners while reducing the expense of flood insurance on low value buildings that are not material to the safety and soundness of a credit decision.  However, if the intention is to reduce the expense of flood insurance on structures whose values are not material to the collateral or the operation of the borrower and if it is up to the institution to make the determination on whether such structure is material, then why is the exception not extended to those loans where there is no residential structure at all?  Agriculture tracts commonly have structures that are insignificant when compared to the value of the land; however, if the structure fits the criteria of an eligible structure and is located in a flood zone, flood insurance must be required.  In many cases, the borrower goes through the effort and expense of tearing down a building or having a flood certificate obtained to eliminate or reduce the flood insurance cost. We suggest that the lending institution be authorized to make judgments on structures not attached to residential structures.  The lending institution should also be authorized to make the same judgments on all properties for non-residential structures.

The agencies are proposing to require a lender or its servicer to begin escrowing premiums and fees for flood insurance as soon as reasonably practicable after the lender or servicer receives the borrower’s request to escrow.  Can more guidance or specificity be provided?  Farm Credit System institutions are not familiar with the requirements in Regulation E and Z for how soon a financial institution or credit card issuer must implement the revocation of an opt-in for overdraft services or an over-the-limit feature of a credit card.


Specific Comments

As to 614.4930, new paragraph (c) (3), a further definition of residential property is needed.  Without a clear definition of residential property, the identification of applicable loans will be open to certain amounts of interpretation.  Furthermore, the definition of primary residential structure needs to be elaborated.  Primary could refer to the structure with the most value and/or square footage, but without strict guidelines, the application of this would be inconsistent.  Additionally, further description of what constitutes a residence is needed.  There is a difference between a structure that can serve as a residence, but currently is not, versus a structure that could not serve as a residence.  Does the structure have to be occupied to be considered a residential structure?  If so, if the property is not occupied at origination, but becomes occupied during the life of the loan, how would this property be classified and what are the lender’s responsibilities?  Useful information would include the minimum requirements for a structure to be defined as a residence.  Without a clear definition of what constitutes a residence, interpretation would be inconsistent; therefore application of the rule would be equally inconsistent.

In 614.4935, subsection (a) (1); there needs to be clarification as to the intention of the term “secured”.  Does the eligible structure have to constitute more than 50 percent of the total collateral value for the loan to be secured by the real estate containing the residence or mobile home?  Additionally, this subsection indicates that escrow will be collected with “the same frequency as payments on the loan”.  When a loan has annual payments, in order to abide by this rule, the escrow payments would be collected annually as well.

In subsection (a) (2) (i); with regards to exceptions, the use of primarily needs to be further defined.  Is this to be measured that if more than 50% of the loan proceeds are for a business, commercial, or agricultural purpose or is it determined based on the value of the respective portion of the property that has one of these purposes.  For example, would escrow be required when 100 acres of land valued at $100,000 plus a dwelling valued at $125,000 secures a loan with a 5 year term with the proceeds being used to purchase farm equipment, build pasture fences and build a hay barn?  This purpose of this example loan is agriculture, but the majority of the security value is in a residential structure.

In subsection (a) (2) (iii) (v); with regards to exceptions, does the loan have to be minimally 90 days past due or can the loan meet other requirements for being considered nonperforming?  Nonperforming needs to be further defined as the reference in the proposed rule is not consistent with the definition of nonperforming loans in FCA Regulation 621.6.  Furthermore, if a loan is considered nonperforming, but improves to become a performing loan, does the escrow requirement return?

In subsection (d); with regards to option to escrow, after the option is given and the borrower requests to escrow flood insurance premiums, may the borrower direct escrow to cease?  If so, how must that direction be given, what is the time frame for ceasing, and how must funds currently held be disbursed?

In section IV Section-by-Section Analysis; there is narrative indicating exemptions would address an area of concern for borrowers and lenders by excluding relatively low-value structures.  A further definition of “relatively low-value” will be needed to give clarification as to its implementation.  Is the value being referred to be based on replacement value, actual cash value, contributory value or some other measure?  Will this be defined differently depending on the total value of the collateral?   Continuing in this section, the rule indicates that “some detached structures might have relatively high value” and indicates the statute does not require flood insurance for such structures.  These two comments about relatively low and relatively high seem to contradict.  Since both appear to be acceptable, the use of either one does not appear to be necessary.  It seems that the value of additional structures would have no bearing on the requirement for flood insurance if it is not a residential structure.
  

Conclusion and Summary Comments

In general, the additional regulation allowing for certain properties to be excluded from the requirements for flood insurance and the escrow of flood insurance adds a necessary provision in managing risk.  However, further defining of some of the terms within these provisions would allow for more useful application of the regulations.  Areas of ambiguity leave room for interpretation by lenders as well as examiners.  A well-defined regulation would have better compliance.

[bookmark: _GoBack]The current and proposed rules appear to be designed to treat all properties the same. As you know, the types of properties and structures financed by Farm Credit institutions and others that lend to rural property owners are different than those financed by traditional residential property lenders. The differences should be recognized with reasonable applications of the law that fit the situations of farm and ranch owners. The practice of applying one strict interpretation to all structures has cost our customers over the years and resulted in needless administrative expenses for Farm Credit lending institutions. 


Respectfully submitted,

[image: ]
Phillip Munden, Board Chairman
Capital Farm Credit, ACA
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