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July 15, 2021

Mr. Kevin J. Kramp

Director, Office of Regulatory Policy
Farm Credit Administration

1501 Farm Credit Drive

McLean, VA 22102-5090

Re:  Proposed Rule — 12 CFR Part 614 — RIN 3052-AC94; Collateral Evaluation Requirements,
86 Federal Register 27308-27323

Dear Mr. Kramp:

Farm Credit Services of America, ACA (“FCSAmerica”) appreciates the opportunity to
comment on the Farm Credit Administration’s (“FCA”) Proposed Rule regarding Collateral
Evaluation Requirements that was published in the May 20, 2021 Federal Register (the “Proposed
Rule”).

General Comments

A number of challenges are presented by the Proposed Rule. Such challenges not only fail
to satisfy the goals and objectives identified by FCA but also present compliance issues for System
institutions and their appraisers and chattel evaluators, impose costs and burdens on System
customers and borrowers, which impact and threaten the mission of Farm Credit, and invite
unnecessary confusion and inconsistency within FCA regulations and with related authorities.
Some of the general concepts and concerns are summarized immediately below, which supplement
and should be read in conjunction with the specific comments set forth in this letter with regard to
certain provisions of the Proposed Rule.

Background.

Beyond the Preamble, FCA provides a summary background regarding collateral appraisal
and evaluation requirements, which appears to serve as a background for the objectives to be
accomplished with the Proposed Rule. In discussing the background, FCA acknowledges that
much of the collateral appraisal and evaluation requirements for financial institutions come from
Title XI of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(“FIRREA™), which “created the Appraisal Subcommittee within the Federal Financial Institutions
Examination Council [(“FFIEC”)]” to, among other: (i) “provide federal oversight of state
appraiser regulatory programs;” and (ii) “[require] certain federally regulated lending institutions
to use appraisers that are either state certified or state licensed under the Uniform Standards of
Professional Appraisal Practice (“USPAP”),” which “provides standards and qualifications for real
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estate appraisers and provides guidance on recognized valuation standards and techniques for all
evaluation professionals.” See Proposed Rule, Background. This background critically highlights
the connection between regulatory guidance outside of the Farm Credit Act of 1971, as amended,
and FCA regulations (e.g., FIRREA, FFIEC) and published authorities and the requirements that
must be satisfied, as a professional measure, by qualified appraisal and evaluator personnel in order
to provide appraisals, evaluations, and reports to satisfy not only the laws that govern lending
institutions but also satisfy their professional requirements. In providing this portion of the
background, FCA acknowledges that FIRREA is the prevailing law governing appraisals and
evaluations outside of the Farm Credit System (“System”).

FCA recognizes that the Act was passed prior to FIRREA and, accordingly, the System
was exempted from Title XI of FIRREA and USPAP. Notwithstanding this exemption, many of
FCA’s regulations issued in 12 CFR part 614, subpart F, contain requirements that are “generally
similar” to those in Title XI of FIRREA and even require USPAP compliance in certain instances.
FCA highlights at least one distinction between Title XI of FIRREA and FCA’s regulations on
collateral appraisals and evaluations, which is Title XI of FIRREA’s exemption from requiring a
USPAP appraisal where loan is secured by real estate collateral taken out of an abundance of
caution. This distinction is important to note here because, while loans made under Title I of the
Act (“Title I”) require a first lien on real estate and a loan-to-value not to exceed 85%, in general,
not all loans secured by real estate are made as Title I loans and/or real estate can be taken as
additional collateral, 7.e., out of an “abundance of caution,” regardless of whether such loan is
made under Title I or Title IT of the Act. See, e.g., 12 CFR § 614.4200. Under those circumstances,
and contrary to FCA’s assertion that “those loans would never be made without considerations of
the real estate collateral’s value,” a USPAP appraisal would not be needed — just like under Title
XI of FIRREA. Proposed Rule, Background. And, importantly, the first lien and loan-to-value
requirements on Title I lending that exist elsewhere in the regulations are not being changed but,
instead, will continue to ensure that real estate appraisals, e.g., are performed and obtained on such
collateral, as required.

Like FCA, we appreciate that the System’s reliance on fee appraisers and technology has
changed since FCA’s regulations on collateral evaluation requirements were implemented over 25
years ago. However, considering each of these reasons for the Proposed Rule separately is
important, as an increased reliance on fee appraisers alone would not warrant a change in
regulations if the underlying regulations provided sufficient guidance for System institutions to
comply and to remain safe and sound in their appraisal and evaluation requirements. With regard
to changes in technology, this issue could prompt additional guidance or examination into how
System institutions utilize and rely on technology in their appraisals and evaluations — making
sure, e.g., that System institutions employed technology and tools (such as automated valuation
models or AVMs) in ways that do not violate existing regulations and as permitted by USPAP.
However, the Proposed Rule does not seem to realize that existing regulations and applicable
guidance, such as USPAP, already provide sufficient guidance on this issue. In other words, a
qualified and licensed appraiser must satisfy USPAP when issuing a real estate appraisal report,
which guidance does not prohibit the use of AVMs as tools available to licensed appraisers. In
many respects, it is no different than a licensed attorney being able to perform research online after
previously performing research in books as long as such attorney utilizes and relies on such
authority in accordance with rules of professional responsibility and other applicable law. The
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Proposed Rule also goes further than other existing guidance with regard to AVMs, well exceeding
the requirements needed to safely and soundly secure appraisals and evaluations with regard to
System collateral and all without any suggestion that System institutions have abused AVMs or
that such System institutions lack sufficient policies and procedures regarding collateral evaluation
requirements.

With regard to internal controls, we recognize their importance, particularly as they relate
to safety and soundness. That being said, having strong internal controls does not mandate
rewriting collateral evaluation rules that have served the System well and for which empiric abuses
have not been demonstrated, especially when the proposed regulatory changes well exceed the
requirements under which any other regulated lending institution must operate and impose
additional and/or inconsistent requirements on USPAP reports and appraisers who must comply
with such guidance.

Finally, the background offered by FCA does not justify or support the extensive changes
being proposed, especially when such changes invite new classifications of collateral that are
inconsistent with Article 9! and other state laws governing asset classification, collateral
description requirements, lien perfection, and filing requirements to be satisfied, when such
changes exceed and/or are at odds with other regulatory requirements under which regulated
lending institutions must operate,”> when such changes do not recognize the role standards of
conduct and other FCA regulations play in supporting safe and sound collateral evaluation
requirements under existing guidance (e.g., independence, agent retention and control, and vendor
management), and when such changes are inconsistent with other regulations, such as
confidentiality, exceptions to confidentiality, credit review committees, and borrower rights. See,
e.g., 12 CFR §§ 617.7300, et seq., 618.8300, & 618.8325; see generally 12 CFR part 617; compare
Proposed Rule, Background.

In short, while we appreciate the need to ensure that existing regulations continue to
provide safe and sound guidance for System institutions in an evolving world, the background and
objectives provided for in the Proposed Rule do not support these wide-ranging changes, which
are inconsistent with other laws governing collateralization — from how it is described, how it is
classified, and how a licensed professional can discharge his/her responsibilities to provide a
compliant report when the collateral value is legally required to satisfy Title I or Title II lending
(as opposed to when collateral is pledged but is not legally or otherwise required). As noted below,
the Proposed Rule makes collateralization and compliance more difficult, more costly, and more
inconvenient, all while reducing the System’s ability to remain competitive and satisfy the mission
of providing reliable, cost-effective lending and leasing to eligible borrowers and the agricultural
community and without citing systemic abuses in the area of safe and sound collateral evaluation
practices. The background and objectives simply do not support the reach.

I Article 9 refers to the set of statutes adopted by each state that govern, among other things, the creation, perfection,
and priority of security interests in personal property and fixtures under state law. See, e.g., UCC § 9-109.

2 Exceeding requirements of other regulated lending institutions not only impacts the cost and competitiveness
associated with System lending but also impacts the ability for System institutions to rely on case law, other guidance
and precedents, and customary practices and for FCA to refer and be able to rely on Interagency Appraisal and
Evaluation Guidelines and to issue joint guidance with other regulated lending institutions, among other things.
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2. The Proposed Rule.

a. Risk Tolerance and Other Credit and Lending Factors.

Lending is generally based on the so-called “Five C’s of Credit,” which includes collateral
appraisals and evaluations.> The Proposed Rule, however, does not appear to take all of these
considerations into account or appreciate the interrelationship between these factors when making
lending decisions or allow for any proper and reasonable delineation of transactional risk and size
for System institutions. The Proposed Rule imposes many requirements on the collateral appraisal
and evaluation process that should be credit considerations rather than collateral considerations.
Each System institution has its own unique risk appetite depending on
many different factors, including its size, capital, and portfolio diversity, and each System
institution is required to establish and maintain procedures that satisfy existing FCA regulations
and the “Five C’s of Credit” and reflect appropriate risk tolerance. This risk-based approach
allows for System institutions to meet Farm Credit’s mission of improving the lives of farmers and
ranchers across the nation, regardless of size and location.

b. Blanket Liens.

Critically, and without any justification, the Proposed Rule requires a System institution to
assign a value to all collateral, even collateral taken on a blanket lien basis.* Blanket liens are
critically important (and valuable) to a System institution (let alone any lender), are commonly
obtained whenever possible, and are expressly authorized and permitted by law. By receiving a
blanket lien, a System institution is allowed to tie up all available personal property (and fixture)
collateral and take a priority lien on same. This allows, among other things, for maximum
collateralization of a System loan.

For example, blanket liens allow for better security of specific debts, as well as all debts,
that collateral can be taken for different purposes and at different points in time (e.g., loan
modifications, distressed loan restructuring plans, cross-collateralization), that collateral can be
substituted or replaced in the ordinary course of business and otherwise, with appropriate language
in the security instrument to reflect those substitutions and replacements (without being required
to place a value on same, which is impossible at the outset and is impossible to cost effectively
monitor, update, and maintain over time), and that collateral can be taken to secure the entire
operation, which encourages securing a broader relationship, all without assigning a value on all
of same, among other things. State law requires a creditor to identify collateral with reasonable
specificity and to identify all collateral being taken. See, e.g., UCC § 9-108. If a System institution
is unable to take a blanket lien on collateral unless it assigns a value as to each piece of collateral
taken as proposed, then it would be forced to prepare and rely upon multiple security instruments
over a period of time, forego taking all collateral being offered, run afoul of the Proposed Rule’s
requirements on valuing all collateral, or lose priority or the security interest by failing to specify
the collateral as required. In other words, a System institution would be forced to choose between

3 The five C’s of credit are character, capacity, condition, capital, and collateral. Lenders use these characteristics to
evaluate the creditworthiness of a potential borrower and to evaluate the risk of default and the risk of loss, e.g.,

presented in a proposed credit.
4 A blanket lien is generally described as a security interest in, or a lien on, all of the debtor’s assets.
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compliance with the Proposed Rule, on the one hand, and maximizing its collateral security (and
reduce risk) by being able to take a security interest in, or being able to place a lien on, as much
property (i.e., collateral) as possible, on the other hand.

No state or federal law requires a lender to value each piece of collateral taken on a blanket
lien basis and doing so would not only be incredibly expensive but also incredibly impractical for
a number of reasons. Importantly, collateral can change and evolve over time. For example, seeds
can be taken as collateral, can then turn into become growing crops (which may constitute
fixtures), can be converted into goods or inventory, and can be converted into proceeds; such
collateral must be described in different ways under applicable state (and sometimes federal) law,
may require perfection in different ways and by filing in different locations, may constitute farm
products and be subject to other laws, may require subordinations, and/or may be subject to
different prioritizations and competing liens, if not properly described or perfected or if not made
earlier in time. With these notions in mind, it is ideal, if not imperative, for a secured System
institution lender to describe all of the collateral that it can possibly get, and all evolutions or
permutations of such collateral, on a blanket lien basis from the outset to better ensure it remains
fully and properly perfected throughout the life of the loan and to ensure that such collateral is
even available.

Further, because property (and its classification) can evolve over time, all of the available
collateral is not (or may not be) fully ascertainable at the time it is pledged or taken; its value,
therefore, may be incapable of determination at the outset of the loan. And, assigning a value to
each piece of collateral at the outset may be unreasonably expensive if not impractical, especially
under the requirements being proposed. The inconveniences on the System institution and the
customer add to the cost and inefficiency associated with this approach, and the value and accuracy
of each valuation is of potential limited duration for the reasons previously noted. When additional
costs are imposed and efficiencies are challenged in these ways, the mission of Farm Credit in
providing affordable credit in rural America becomes threatened.

All in all, requiring a System institution to assign a value to each piece of personal property
collateral is impractical, is not required as a matter of law or practice in any other context, is
contrary to existing guidance and practice that allows, supports, and encourages lenders to take as
much collateral as possible at the outset of the lending relationship, would be incredibly harmful,
inefficient, and costly to impose, and would nullify the concept (and benefit) of taking collateral
out of an abundance of caution — all without any justification or support under existing regulations
or otherwise. As a result, the risk to safe and sound lending in the System would be increased.

c. Inconsistent with Other Laws and Guidance.

The Proposed Rule is inconsistent with other FCA regulations, published guidance, or other
professional rules and ignores many technological advancements made over the last decade that
allow System institutions to truly meet their mission in a cost-efficient manner. There would also
be significant cost increases to convert or require a new report format (especially with AVMs), to
educate appraisers and chattel evaluators on the new requirements, and to update internal controls,
policies, and procedures and train on same, all with little to no additional value to the System
institution or the customer.
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With an increased cost and difficulty of compliance, the Proposed Rule encourages (if not
invites) a shift to more unsecured loans, which increases the lending risk on the System institution,
while opening up an opportunity for another lender to make loans to the same System borrower
on a secured basis (e.g., if a borrower/debtor is not required to pledge collateral to the System
institution lender, then it would be able to pledge collateral to another lender and take on additional
debt, all increasing the risk borne by the System institution lender). Alternatively, operating costs
would be increased, which effectively embeds an ongoing and reoccurring charge off in the form
of reduced net income, and capital and patronage would be negatively impacted, which reduces
the strength of the System institution and its competitiveness (e.g., with increased costs and
pricing, a System institution would be less competitive in the market and face slower rates of
growth).

Further, the Proposed Rule does not take into account the Food Security Act and other laws
that require certain language and certain filings or notices to be made to protect the secured
creditor against buyers in good faith or buyers in the ordinary course of business, who can purchase
farm products without being subject to the System institution (secured creditor) lien unless certain
requirements by that lender are met. The Proposed Rule may impact the ability to meet those
requirements, which would come at a great cost to a System institution’s collateralization, ability
to avoid being primed by (or subordinated to) another lien or interest,” or avoid defenses being
made by a buyer in good faith, among other things. Given the difficulty of satisfying the Food
Security Act and avoiding defenses made by buyers in good faith, e.g., we believe the additional
hurdles imposed by the Proposed Rule would make compliance under the Food Security Act
difficult, if not impossible.

d. Requirements Imposed by Other Programs or Guarantees.

The Proposed Rule does not recognize the competition faced by System institutions from
non-Farm Credit lenders and does not recognize that some debts are FSA/USDA-guaranteed,
which carry their own collateral evaluation requirements. The Proposed Rule is more stringent
than, or exceeds, the requirements under which other lenders or persons must operate, which places
System institutions in a difficult position competition-wise and exposes them to risk when
additional collateral is needed but may no longer be available. The goals of the Proposed Rule can
be accomplished through the existing regulations or through published guidance without the
downsides or limitations being imposed by the Proposed Rule.

e. Terminology.
The Proposed Rule creates new terminology that invites confusion or ambiguity or is

generally misplaced. For example, the Proposed Rule creates new classifications of collateral that
are not found in Article 9 and are internally inconsistent and confusing with other terms on which

5 A lien that exists prior in time (and would have priority over later a later-filed lien or a later-asserted interest) may
be primed by (i.e., become subordinated to) a later-filed lien or later-asserted interest under state or federal law under
certain circumstances (e.g., if the collateral is not sufficiently described and a later-filed lien contains a better
description of the collateral, if perfection of the interest is made by a superior method under law, or if proper notice
of the interest is not afforded under the Food Security Act).
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System institutions must rely in order to ensure that their security interests attach, are properly
perfected, and are appropriately maintained (e.g., “business chattel” is not a defined term under
Article 9 or other lien perfection laws and conflicts, or creates ambiguity, with other terms, such
as “personal property” and consumer/non-consumer requirements and terms). Similarly, the term
“director,” which is used throughout certain provisions of the Proposed Rule, is at odds with the
terminology used internally, in the regulations, or elsewhere.® A “director,” as that term is
ordinarily used, does not perform collateral evaluations or appraisals in connection with any
transaction.

f. Loss of Flexibility.

There is a certain amount of flexibility needed in the regulations with regard to appraisals
and collateral evaluations to allow lending institutions to accomplish the goals of the regulations
through policies and procedures — through safe and sound practices — based on their size and
makeup, among other things. The Proposed Rule minimizes, if not removes, the flexibility found
in the existing regulations and published guidance, including interagency guidance, by exceeding
the requirements imposed by any other regulator on appraisals and collateral evaluations and by
limiting the areas in which policies and procedures can supplement the regulatory requirements to
accomplish the objectives of good valuation practices.

Specific Comments

In addition to the general comments noted above, FCSAmerica submits the following
specific comments with regard to certain provisions of the Proposed Rule:

1. Preamble — Stated Goals and Approach to the Proposed Rule.

According to the Preamble, the objectives of the Proposed Rule are to: (i) improve the
organization and readability of FCA appraisal and evaluation regulations; (ii) clarify expectations
for internal controls in appraisal and evaluation practices; (iii) expand authorities on using various
sources of appraisers and evaluators as well as specifically authorizing use of automated valuation
tools; and (iv) update existing terminology and make other grammatical changes. We agree that
the stated goals are worth achieving with regard to collateral evaluation requirements and other
laws; however, we believe that the Proposed Rule invites more challenges than it purports to
resolve and believe that the existing regulations along with USPAP and other applicable authorities
offer better guidance for the System with regard to evaluation and appraisal requirements for the
reasons set forth in this comment.

2. Proposed 12 CFR § 614.4240 Definitions.

a. Automated Valuation Model.

6 It is acknowledged that the term “director” is found in certain interagency guidance; however, in such circumstances,
the term “director” appears to refer to a management member (e.g., a Credit Director) as opposed to a member of the
Board of Directors.
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In the Proposed Rule, the term “Automated Valuation Model or AVM?” is defined to mean
“a computer program that estimates a property’s market value based on market, economic, and
demographic factors using a quantitative method, system, or approach applying statistical,
economic, financial, or mathematical theories, techniques, and assumptions. Hedonic models
generally use property characteristics (such as square footage and room count) and methodologies
to process information, often based on statistical regression. Index models generally use
geographic repeat sales data over time rather than property characteristic data. Blended or hybrid
models use elements of both hedonic and index models.” Proposed Rule 12 CFR § 614.4240.

The proposed definition of AVM is outdated and lacks necessary specificity. For example,
the proposed definition does not recognize that there is a difference between appraiser/evaluator
assisted valuation tools (like Maven) and true AVMs that lack significant user interaction and
transparency. Advisory Opinion 18 (AO-18) of USPAP describes an AVM as a “computer
software program that analyzes data using an automated process. For example, AVMs may use
regression, adaptive estimation, neural network, expert reasoning, and artificial intelligence
programs.” USPAP Advisory Opinions, AO-18 (2020-2021 Ed.). USPAP’s definition recognizes
that an AVM is a computer software program and provides examples of its use. The limited scope
and applicability of the Proposed Rule’s definition does not provide the additional clarity or insight
sought in the objectives of the Proposed Rule.

b. Business Chattel.

In the Proposed Rule, the term “business chattel” is defined as “livestock”
(e.g. any creature not in the wild which is regarded as an asset such as those to produce food,
wool, skins, fur or similar purposes) and crops (growing, harvested, or in storage) kept for
production or use in the farming of land or the carrying on of any agricultural activity. The term
also encompasses equipment used in business operations, including agricultural
equipment.” Proposed Rule 12 CFR § 614.4240.

In utilizing this definition, the Proposed Rule creates a new asset class with the apparent
intent of improving clarity of expectations. However, the creation of this asset class invites other
areas of confusion. For example, the definition is specific to “carrying on of any agricultural
activity, such as production or use in the farming of land.” Id. However, such a definition does
not recognize that some loans (e.g., agribusiness loans) include other forms of chattel business
assets within processing and manufacturing and other agribusiness operations. It is difficult to
discern whether these would be considered business chattel assets or personal property. This
confusion is further compounded by the Proposed Rule’s definition of “personal property,” which
excludes “real property and its fixtures or business chattel.” Proposed Rule 12 CFR § 614.4240.
Under existing law, the term “personal property” refers to “any asset other than real estate,”
whether such assets secure business or non-business loans, which is consistent with Article 9 and
other applicable laws. See, e.g., UCC §§ 9-102 & 9-109.

c. Personal Property.

In the Proposed Rule, the term “personal property” is defined to mean “all tangible and
movable property not considered real property and its fixtures or business chattel.” Proposed Rule
12 CFR § 614.4240. As noted above, this definition is inconsistent with how personal property is
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defined under other laws, including Article 9, and how other lending institutions define such
property. Creating a new definition that is inconsistent with how other laws and lending
institutions define the term invites more ambiguity and confusion than it purports to resolve. The
term “personal property” should be consistent with other laws, especially laws that govern secured
credit, priority of interests, and UCC filings, among others, and should be consistent with the
guidance imposed on other regulated lending institutions in this regard.

3. Proposed 12 CFR § 614.4245 General.

a. Required Appraisals or Evaluations.

The Proposed Rule in 12 CFR § 614.4245(a) provides that: “System lenders must obtain
appraisals or evaluations of all collateral used to secure an extension of credit (including leasing
activities) or the purchased interest in credit extended by another lender. System lenders must
maintain appraisals or evaluations reflecting current market conditions. At a minimum, every item
of collateral must be appraised or evaluated both at the time a lien is obtained and when the System
lender expects to liquidate its lienhold interest.” Proposed Rule 12 CFR § 614.4245(a).

In certain instances, collateral is taken for control purposes and not for providing needed
collateral value. Such decisions are often credit-based decisions, which provide not only risk
mitigation to the System institution but may also have a cost benefit to the customer in the form
of potentially more competitive pricing.

Requiring all collateral taken as security to be valued does not take into consideration de
minimis values, which are especially important when valuing chattel under blanket lien purposes.
If all collateral is required to be valued as contemplated under the Proposed Rule, then the
accuracy, cost, and convenience associated with such appraisals or evaluations and the appraisal
process would be sacrificed. Such costs and inconveniences would not be offset by improved
accuracy or reduction in risk but, instead, would be made at the expense of the System institution
and the customer (e.g., the time it would take to value such collateral and complete the required
report(s) and the burden it would impose on the customer).

There is a cost associated with each appraisal or evaluation. As the nature of certain types
of collateral evolve or as they are added, modified, substituted, replaced, or sold, a cost would be
imposed on the System institution and/or the customer, which adds to the overall cost of lending
and creates a disincentive to utilizing Farm Credit. This is especially true if a System institution
were required to obtain an appraisal or valuation when it releases a lien, which is often when the
account is paid down, if not paid in full. Safety and soundness are not furthered in such instances,
at least not in proportion to the burdens and costs imposed.

Current practice, by comparison, allows for exclusions based on value to ensure an
effort and risk return and to allow for appraisals and evaluations to be made consistent with both
the size and risk inherent in the transaction. Requiring an evaluation in every instance would drive
up the cost of borrowing, including the cost to young, beginning, and small (“YBS”) borrowers,
leasing and loan transactions, and loan syndications, loan participations, and other secondary
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market purchases, where a lot of work has been done to diversify System institution portfolios for
safety and soundness and to allow System institutions to be relevant players in these areas.

As previously indicated, collateral is just one of the five factors of credit considered in
making loan decisions. With respect to the other four factors, the regulatory framework allows for
risk-based standards and guidelines to be established. The Proposed Rule would place the
collateral consideration into a separate category, requiring increased attention above the other four
factors. This development is further constrained when considering collateral is not typically the
primary repayment source of the loan and is a secondary source of repayment.

For at least these reasons, this provision represents an incredible and unnecessary cost and
burden on the System without any precedent cited for same; all of the costs and disincentives that
stem from the Proposed Rule undermine the very mission that Farm Credit is supposed to serve.

b. Age of Appraisal or Evaluation Reports.

The Proposed Rule in 12 CFR § 614.4245(c) provides that: “It is the responsibility of the
System lender to monitor market conditions and trends, loan risk, and collateral conditions to
appropriately determine the frequency for performing new or updated collateral appraisals or
evaluations in keeping with regulatory requirements. When making credit decisions or approving
new or additional funds, the System lender may use existing collateral appraisals or evaluations
reports only if the appraisals or evaluations reflect current market conditions at the time of use.”
Proposed Rule 12 CFR § 614.4245(c).

The Proposed Rule appears to recognize, in some respects, that the System institution
should have procedures for determining when and whether appraisals and evaluations may be
required to be made with regard to certain credits; however, the balance of this provision of the
Proposed Rule limits such discretion or the ability to rely on existing appraisals or evaluations by
adding in the “only if” requirement at the end. Such limitation swallows the rest of the Proposed

Rule whole.

In many (if not most) instances, it may only be important to determine that the current
value is no less than when the transaction was originally put on the books. Given the acceptable
credit risk at the time of origination, it may be unusual for agricultural property values in a current
market condition to significantly deteriorate ahead of loan paydowns, depending upon the terms
and conditions of the loan. And, with many agribusiness and more complex loans, the terms and
conditions of the loan are adjusted to reflect the risk in the loan, including any special use collateral
(where loan-to-value requirements or debt coverage ratios may be imposed), collateral subject to
fluctuations in price, number, or type (where margin requirements might be required), pricing or
payment terms that may adjust (e.g., variable rates, payment frequency, annual renewals, balloon
feature), and events of default classifications. In short, the existing regulations allow for System
institutions to determine the frequency of appraisals or collateral evaluations in many respects, and
System institutions may account for risk through any number of appropriate ways, including loan
terms and conditions and the ability to inspect, appraise, or value the collateral when needed or
otherwise appropriate, with appropriate guidance supporting same based on the type of collateral,
the amount at issue, and USPAP-compliance, among other things.
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c. Using the Appraisals of Another Lender.

The Proposed Rule in 12 CFR § 614.4245(d) provides that: “An appraisal ordered
by another financial institution on assets of a loan applicant may be transferred to a System lender
when: (1) The System lender will complete the credit transaction instead of the other financial
institution; (2) The other financial institution and the applicant agree in writing to transfer the
report; (3) The other financial institution is either subject to Title XI of FIRREA or a System
lender; and (4) The System lender receiving and using the appraisal assumes full responsibility
for the integrity, accuracy and thoroughness of the appraisal, including the methods used by the
other financial institution to establish collateral values.” Proposed Rule 12 CFR §
614.4245(d). This provision is inconsistent with published guidance and invites other
considerations for the System institution.

For example, current regulatory guidance is consistent with USPAP and other regulatory
requirements when it comes to the use and purpose of an appraisal. Such consistency is important
as the requirements must work together to provide a sufficient framework where qualified and
reputable vendors (appraisers) are able to provide a USPAP-compliant report that satisfies the
System institution’s regulatory requirements, without further limiting persons who can provide
appraisals for the System.

Also, USPAP is very clear that a party receiving a copy of an appraisal report in order to
satisfy disclosure requirements does not become an intended user of the appraisal and that
appraisal reports need only contain sufficient information to enable the intended user(s) to
understand the report. The Proposed Rule ventures beyond USPAP’s requirements and imposes
an obligation that the report satisfy any “reader” of the report, including any future, unknown
reader. This simply places an impossible burden on an appraiser without any commensurate
benefit. There is no way for an appraiser to ascertain the knowledge and sophistication of any
“reader” beyond the System institution, as the intended user. Exceeding the requirements of
USPAP in this regard could limit the pool of available qualified and reputable appraisers who can
provide a report to satisfy this requirement, let alone be willing to do so.

Further, the obligation to obtain an agreement to transfer an appraisal goes beyond the
requirements of any other Federal Financial Institution Regulatory Agency, putting the System
institution at a distinct disadvantage. For many reasons, including business and legal reasons, the
likelihood that another lending or financial institution (e.g., an OFI) would agree in writing to
transfer an appraisal report is very remote and would run afoul of USPAP. The consequence of
this requirement will be increased costs to the borrower for an additional appraisal and extending
the time within which a loan may be closed.

The Proposed Rule also conflicts with other provisions, such as 12 CFR §§ 617.7300,
et. seq., by requiring collateral evaluations or appraisals to be provided, without a request, to an
eligible borrower.

In short, the Proposed Rule language goes above and beyond the requirements of other
published regulatory guidelines and will add significant cost, and be inconsistent with, other
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regulatory requirements and guidance, including 12 CFR §§ 617.7300, ef seq., and 618.8300, et
seq.

d. Releasing Appraisals or Evaluations to Applicants and Borrowers.

The Proposed Rule in 12 CFR § 614.4245(e) provides guidance on releasing appraisals or
evaluations to applicants and borrowers.

“As an initial measure, this provision is unnecessary and conflicts with the guidance
contained in 12 CFR § 618.8325(b), which sufficiently (and consistently) addresses the
circumstances under which collateral evaluations must be provided to the borrower.

Further, the requirements contained in this provision invite significant cost increases on the
real estate side without greater clarification, and an evaluation of a blanket lien on all assets relies
on the standard of least cost model with greater adaptability, which is needed to serve this industry
outside any required fair market value conclusion. Specifically, in this provision of the Proposed
Rule, a System institution would be required to provide a “copy of an appraisal or evaluation” that
contains, “at a minimum,” the “final opinion of value, the information required under [12 CFR §
614.4245(b) of the Proposed Rule], and, as appropriate to the type of asset being valued, the
information required under [12 CFR § 614.4260 or 12 CFR § 614.4265(d), (e), and (f) of the
Proposed Rule].” Proposed Rule 12 CFR § 614.4245(¢). For at least the reasons noted in this
comment, such level of detail and such level of valuation should not be required in all instances.
And, requiring that a System institution provide a copy of an appraisal or collateral evaluation that
satisfies all of these conditions, regardless of the reason for taking the collateral or the credit
involved, is the proverbial tail that wags the dog. In other words, to satisfy this provision, a System
institution would have to ensure that all appraisals and collateral evaluations meet all of these
proposed requirements when credit or risk factors or other guidance would not otherwise require
such an appraisal or collateral evaluation to be made. The cost of meeting such a requirement is
not warranted in most (if not all) circumstances, and the Proposed Rule exceeds not only the
requirements imposed under existing FCA regulations but also other regulatory requirements that
may apply to the same credit, as well, such as the Equal Credit Opportunity Act. See, e.g., 12 CFR
§ 1002.14.

Finally, the proposed turnaround time on releasing valuation documentation (i.e., seven
days) also places an increased burden on System institution processes and conflicts with other
regulations that provide for the qualified lender to provide the requested evaluation “as soon as
practicable” (under 12 CFR § 618.8325(b)), which can vary depending upon the facts and
circumstances associated with the request, or “promptly upon completion [or within three business
days prior to consummation or the transaction], whichever is earlier” (under 12 CFR § 1002.14(a)).
See 12 CFR § 618.8325(b); 12 CFR § 1002.14(a).

The inconsistencies and burdens created by this proposed provision exceeds any benefit to
be gained.

4. Proposed 12 CFR § 614.4250 Policies, Standards, and Internal Controls for Valuing
Collateral.
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The Proposed Rule in 12 CFR § 614.4250 provides for new and additional requirements
concerning policies, standards, and internal controls regarding valuations of collateral. Such
requirements would also impose burdens on System institutions that are not currently imposed
under other regulations concerning other lending institutions.

In the Proposed Rule, FCA made one request for comment on the potential conflict
between proposed 12 CFR § 614.4250(c) and existing 12 CFR § 618.8430 with regard to internal
controls. The Proposed Rule is prescriptive with a directive of “how” management should
establish internal controls over the collateral function. By comparison, 12 CFR § 618.8430
requires internal controls over the function; however, it allows a System institution to determine
how to establish and maintain an effective internal control environment. The Proposed Rule
requires specific internal control mechanisms that may or may not fit the size and complexity of
each System institution’s business model. This provision, therefore, would outstrip the purpose
and existing guidance of 12 CFR § 618.8430 and would threaten to upset how System institutions
develop, maintain, and test their internal control environment, creating an anomaly for appraisals
and collateral evaluations alone.

5. Proposed 12 CFR § 614.4255 Appraiser and Evaluator Qualifications and
Independence.

The Proposed Rule in 12 CFR § 614.4255 relates to appraiser and evaluator qualifications
and independence. While appraisers and evaluators should be qualified and independent, the
Proposed Rule imposes burdens beyond those under existing regulations without any support for
why such proposed changes are needed.

For example, the Proposed Rule also requires a robust secondary review process of staff
who are not completely independent of the credit decision either before credit approval or soon
after closing. Such a requirement would represent an additional burden to review if the appraisal
or evaluation was performed outside of the appraisal or evaluation team.

This provision also does not appear to take into account the size of the System institution,
the availability of resources, standards of conduct, vendor management, or the ability to
demonstrate independence and competence in ways other than those prescribed in the Proposed
Rule, among other things. Such a single lane approach would place a burden on System institutions
of various sizes and locations, making compliance more difficult without any commensurate
benefit being obtained or demonstrated.

6. Proposed 12 CFR § 614.4260 Valuing Business Chattel, Personal, and Intangible
Property.

The Proposed Rule in 12 CFR § 614.4260 relates to valuing business chattel and personal
and intangible property. This provision contains a number of new prescriptions and requirements
that appear to come at a significant cost and impair a System institution’s discretion regarding the
valuations needed with regard to a particular loan or credit, including its risk profile.
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For example, this provision would impair a System institution’s ability to use its discretion
to address the question of “how much is enough information to arrive and document an adequately
collateralized valuation conclusion” on chattel collateral evaluations. In comparison, commercial
banks and other regulated lending institutions all have discretionto arrive at risk-based
underwriting standards under their existing guidance, and current FCA regulatory guidance
provides for similar discretion with regard to such evaluations.

Additionally, some of the proposed prescriptions ignore the flexibility of existing
regulations or guidance that would allow a System institution the ability to value chattel assets at
the “lesser of cost or market” as a value conclusion. While fair market value is applicable in most
cases, its exclusive requirement in the valuation of chattel assets is inconsistent with the industry
and the broader regulated lending marketing. Similarly, the proposed changes would no longer
allow a System institution to have the ability to assign classifications of collateral and adjust
internal loan-to-value or margin requirements through its own policies and procedures, which
allow for a better reflection of risk and market change and allow for a more appropriate
examination of the System institution on a microeconomic level.

There also could be significant cost increases associated with reporting in this new format,
especially with regard to AVMs, with little to no additional value being observed or realized by
the System institution or the customer. The costs and prescriptions invited by the Proposed Rule
could invite a shift to more unsecured loans, which impacts risk, where other lenders, e.g., are able
to make secured loans to the System institution’s unsecured customers. Alternatively, operating
costs to the System institution would be increased, which effectively increases the cost and pricing
of lending and System institution overhead and/or embeds an ongoing and reoccurring charge off
in the form of reduced net income. Capital and patronage would also be negatively impacted. If
the cost to lend is increased, then the System’s ability to compete becomes more difficult, which
impacts (if not impedes) growth, creates lost opportunities for the System and each of its System
institutions, and may ultimately challenge sustainability, especially for smaller System institutions.

7. Proposed 12 CFR § 614.4265 Valuing Real Property.

The Proposed Rule in 12 CFR § 614.4265 relates to valuing real property collateral. This
provision contains a number of proposed changes that exceed the regulatory requirements imposed
on any other regulated lending institution without any explanation or benefit associated with such
limitations. Each and every additional burden being prescribed reflects an additional cost or loss
for the System institution, making it more difficult to provide agricultural financing at a relatively
low cost to eligible borrowers and others who are served by the Farm Credit mission.

For example, the Proposed Rule proposes to continue the current de minimis levels of
$250,000.00 established in the 1990’s with regard to consumer loans, while other banking
regulations have moved the de minimis amount to $400,000.00 for consumer loans and
$500,000.00 for commercial real estate loans. Maintaining a reduced de minimis level of
$250,000.00 on consumer loans as compared to other lending institutions places System
institutions at a comparative disadvantage from a cost and convenience perspective, especially
given the burdens and costs associated with other regulatory changes being proposed. At the very
least, the $250,000.00 threshold for real estate transactions that require an appraisal should be
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increased to $400,000.00 for residential real estate transactions and $500,000.00 for commercial
real estate transactions to be in line with the thresholds established by other regulated lending
institutions for the same or similar loans. We believe that this change would provide a meaningful
burden relief from existing appraisal requirements without posing a threat to the safety and
soundness of System institutions.

The Proposed Rule also requires an evaluation of all collateral taken out of an abundance
of caution. This provision appears to generally ignore FCA’s current definition of “abundance of
caution,” whereby “abundance of caution” collateral is recognized as being that which was not
needed for the support of the credit decision (revenue or collateral) or needed for regulatory or
other compliance. See 12 CFR § 614.4240(a). The Proposed Rule would adversely impact the
customer and the System institution’s overall risk profile in, among other things: (i) increasing
unsecured lending, which will increase the cost to the borrower by means of increased interest
rates due to higher risks associated with credit; (ii) requiring evaluations on collateral that is being
taken for control purposes only, which will increase the costs associated with lending, including
higher appraisal fees and delays in underwriting, credit decisions, and closing, and which will
render a less favorable customer experience; (iii) increasing related costs substantially, making it
cost-prohibitive to serve certain aspects of the market, which impacts the Farm Credit mission
while providing nominal, if any, enhanced risk mitigation to the System institution or the System
as a whole; (iv) diminishing competition by not adjusting de minimis levels to align with other
regulatory agencies; and (v) limiting proactive portfolio risk management of obtaining blanket
chattel liens, especially for smaller lending relationships (specifically YBS), for System
institutions who are relational and cash flow lenders and not transactional and net worth lenders.

Further, some of the requirements, terms, and definitions do not provide additional
guidance that are helpful in this area. For example, “material” changes to the property are equal
to anew appraisal or evaluation; “adverse market conditions” should be considered in the
Proposed Rule as opposed to obvious or material changes if a System institution is satisfied with
the value in an existing appraisal; “determining value” is unnecessary and is already addressed
within USPAP, and requiring this level of development for evaluations impairs many of the
efficiencies inherent within alternative valuation solutions to an appraisal; and “additional report
content requirements” is overly burdensome and unnecessary as it is addressed within USPAP,
and these requirements, in particular, would cause significant delays and far exceed the appraisal
or evaluation requirements of other regulated lending institutions.

With regard to appraisals that are subject to USPAP, System institutions and appraisers
alike should be able to rely on USPAP for current appraisal practices as it evolves and is vetted
through a lengthy public exposure process (e.g., traditionally, every two years). Seemingly similar
appraisal practice language in the Proposed Rule may starkly contrast with future USPAP
requirements, placing appraisers in conflict with laws or standards that regulate their licensure and
professional requirements and preventing System institutions from remaining current and
contemporary with evolving standards. The Proposed Rule also requires a greater level of analysis
to support a reported value conclusion, failing to realize that, in some instances, the value of what
is described is inherent to the land, as improved, and which is reported as one value, such as a
ranch property.
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In short, with these proposed changes, a System institution is faced with choosing
compliance at a cost, with a burden that makes lending more expensive and inefficient and makes
the System institution less competitive, on the one hand, or choosing to make more unsecured
loans to avoid the enormous burdens associated with new requirements and unnecessary
prescriptions that supplant existing internal guidance that recognizes risks and reward — a balance
favoring loan control versus value control, on the other hand. In the context of appraisals and
collateral evaluations, the System would be better served by continuing to operate under existing
FCA guidance or match-pair with regulations and guidance (e.g., USPAP) applicable to other
lending institutions with whom the System competes (or who guarantees System loans) to better
ensure consistency, flexibility, and safety and soundness, without placing the System at a
competitive disadvantage and without threatening proper and continued support for the mission.

8. Proposed 12 CFR § 614.4270 Appraisal and Evaluation Tools.

The Proposed Rule in 12 CFR § 614.4270 relates to appraisal and evaluation tools. In the
background of the Proposed Rule, FCA recognizes that it “expect[s] the lender to include controls
addressing the accuracy and integrity of the inspections” when “considering how and in what
manner to conduct property inspections.” Proposed Rule, Section-by-Section Analysis, Proposed
Rule 12 CFR § 614.4250(b). FCA also recognizes that “industry practices continue to place
increased reliance on various types of technology to enhance or replace the physical inspection
process.” Id. As with FCA, we recognize that the use of tools may invite additional guidance or
controls to ensure that certain tools do not replace or supplant existing appraisal and evaluation
requirements and best practices. However, unlike the FCA, we believe that the Proposed Rule
goes beyond that which is necessary to provide safe and sound guidance.

For example, existing guidance does not allow for the substitution of an AVM for any
appraisal or evaluation required to be performed by an appraiser or chattel evaluator. See generally
12 CFR part 614, subpart F. AVMs and other similar tools may enhance an appraiser or evaluator’s
ability to provide an appraisal or evaluation in a more cost-effective or efficient manner, while
remaining compliant with USPAP and other guidance. FCA has provided model guidance on
expectations for testing, validation, and documentation with regard to AVMs and other tools,
which allow for their permissible use under existing regulations. See, e.g., FCA Informational
Memorandum, Collateral Evaluation Requirements and Frequently Asked Questions, April 21,
2008; FCA EM-22.6, Collateral Risk Management, August 20, 2014.

Further, the Proposed Rule commentary for AVMs to be used as an assist tool fails to
recognize the rigorous model testing, validation, and documentation requirements required in the
regulatory framework and directly contradicts certain aspects of 12 CFR § 614.4270.
Alternatively, placing the expectation that an AVM may only be used as an appraiser or evaluator
assist tool limits continued data and technology developments that continue to improve these tools
and models. Without the ability to effectively utilize AVMs, cost increases could be
significant and well in excess of the potential benefit of physically verifying assets, especially in
smaller-sized or lower-risk transactions. Additionally, the lending process could become slower,
less competitive, and financially burdensome to the borrower (and/or the System institution). The
use of AVMs, under the direction of a qualified appraiser or evaluator, is intended to provide a




July 15, 2021
Page 17

reliable value conclusion in a format and level of detail consistent with the property type and, when
appropriate, is USPAP-compliant.

In addition, the Proposed Rule has the potential to stifle YBS farmer and rancher lending
activity at a time when System institutions are looking for ways to expand in this area in a cost-
effective manner that is founded on a risk-based approach. In many respects, this can be better
accomplished in many respects through the use of these tools and technologies in accordance with
best practices and clear guidance, which are subject to examination for safety and soundness.

Finally, the proposed definition of AVM introduces a lack of clarity on whether an
appraiser or evaluator may rely upon an AVM as the basis for an appraisal or evaluation if the
appraiser or evaluator believes the output to be credible for use as allowed by USPAP. See, e.g.,
USPAP Advisory Opinions, AO-37 (2020-2021 Ed.). The Proposed Rule also does not utilize the
term or concept of an AVM consistently or appropriately in all respects. The concept of an AVM
should be reflective of what it is, define it appropriately, and distinguish the role of an appraiser
and evaluator, on the one hand, and the use of an AVM, as a tool, on the other. The term AVM
should be re-defined and/or the commentary in this regard should be removed.

In short, the limits on who can use an AVM or how it can be used are not reflective of what
an AVM is and are not consistent with other published guidance.

Conclusion

In conclusion, we appreciate the opportunity to comment on the Proposed Rule and to
present some of concerns of Farm Credit System institutions to FCA for its consideration. For at
least the reasons stated herein, we respectfully request that FCA withdraw the Proposed Rule so
FCA and Farm Credit institutions can engage in a thoughtful and thorough discussion on current
collateral evaluation practices and tools and find an alternative that better aligns with the stated
aims and objectives of the Proposed Rule and protects Farm Credit’s ability to serve its customers
and fulfill its mission.

If you have any questions, please do not hesitate to contact me.

Sincerely,

Mark Jensén
President and Chief Executive Officer
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