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§ 614.4359   Attribution rules.
	(a)	For the purpose of applying the lending and leasing limit to the indebtedness of a borrower, loans to a related borrower shall be combined with loans outstanding to the borrower and attributed to the borrower when any one of the following three conditions exist:
	(1)	Liability.
	(i)	The borrower has primary or secondary liability on a loan made to the related borrower.  The amount of such loan attributable to the borrower is limited to the amount of the borrower's liability.
	(ii)	This section does not require attribution of a guarantee taken out of an abundance of caution.  To qualify for the abundance of caution exception to the requirements of this subpart, the institution must document in the loan file that the loan, when evaluated under the loan underwriting standards adopted pursuant to § 614.4150 of this part without considering the guarantee, would support the credit decision under the same basic terms and conditions.
	(iii)	For the banks for cooperatives and agricultural credit banks operating under title III authorities of the Act, look-through notes are exempt from the lending limit provisions provided they meet the criteria of § 614.4357.
	(2)	Financial interdependence.  The operations of a borrower and related borrower are financially interdependent.  Financial interdependence exists if the borrower is the primary source of repayment for a related borrower's loan, or if the operations of the borrower and the related borrower are commingled.
	(i)	The borrower shall be considered the primary source of repayment on the loan to the related borrower if the borrower is obligated to supply 50 percent or more of the related borrowers annual gross receipts, and reliance on the income from one another is such that, regardless of the solvency and liquidity of the borrower's operations, the debt service obligation of the related borrower could not be met if income flow from the borrower is interrupted or terminated.  For the purpose of this paragraph, gross receipts include, but are not limited to, revenues, intercompany loans, dividends and capital contributions.
	(ii)	The assets or operations of the borrower and related borrower are considered to be commingled if they cannot be separated without materially impacting the economic survival of the individual operations and their ability to repay their loans.
	(3)	Control.  The borrower directly or indirectly controls the related borrower.  A borrower is deemed to control a related borrower if either paragraph (a)(3)(i) or (a)(3)(ii) of this section exists:
	(i)	The borrower, directly or acting through one or more other persons, owns 50 percent or more of the stock of the related borrower; or 
	(ii)	The borrower, directly or acting through one or more other persons, owns or has the power to vote 25 percent or more of the voting stock of a related borrower, and meets at least one of the following three conditions:
	(A)	The borrower shares a common directorate or management with a related borrower.  A common directorate is deemed to exist when a majority of the directors, trustees, or other persons performing similar functions of one borrower also serves the other borrower in a like capacity.  A common management is deemed to exist if any employee of the borrower holds the position of chief executive officer, chief operating officer, chief financial officer, or an equivalent position in the related borrower's organization.
	(B)	The borrower controls in any manner the election of a majority of directors of a related borrower.
	(C)	The borrower exercises or has the power to exercise a controlling influence over management of a related borrower's operations through the provisions of management placement or marketing agreements, or providing services such as insurance carrier or bookkeeping.
	(b)	Each institution shall make provisions for appropriately designating loans to a related borrower that are combined with the borrower's loan and attributed to the borrower to ensure that loans to the borrower are within the lending and leasing limits.
	(c)	Attribution rules table.  For the purposes of applying the lending and leasing limit to the indebtedness of a borrower, loans to a related borrower shall be combined with loans outstanding to the borrower and attributed to the borrower when any one of three attribution rules are met as outlined in Table 1.
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	TABLE 1
	

	Attribution Rule
	Criteria Per § 614.4359
	Attribute

	(A) LIABILITY

* to the extent of the borrower's liability
	Borrower has primary or secondary liability

Borrower's liability is taken out of an abundance of caution

Look-through notes (BC only)
	Yes. *


No. *


No.

	(B) FINANCIAL INTERDEPENDENCE

(Economic survival of the borrower's operations will materially impact economic survival of the related borrowers operation)
	SOURCE OF REPAYMENT:

Borrower is obligated to supply 50 percent or more of related borrower's annual gross receipts, and reliance on the income from one another is such that the debt service of the related borrower could not be met if income flow from the borrower is interrupted or terminated.

COMMINGLED OPERATIONS:

Assets or operations of the borrowers are commingled and cannot be separated without materially impacting the borrowers' repayment capacity.
	

Yes.








Yes.

	(C) CONTROL

(The borrower, directly or indirectly, controls the related borrower).
	The borrower owns 50 percent or more of the stock of the related borrower.

The borrower owns or has the power to vote 25 percent or more of the voting stock of a related borrower, and
(1) Shares a common directorate or management with a related borrower, or
(2) Controls the election of a majority of directors of a related borrower, or
(3) Exercises a controlling influence over management of a related borrower's operations through the provisions of management placement or marketing agreements, or providing services such as insurance carrier or bookkeeping.
	Yes.


Yes.



