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ACTION: Final rule. 

SUMMARY: The Farm Credit Administration, by its Federal Farm Credit Board, adopts and publishes new and amended regulations which implement those provisions of the Farm Credit Act Amendments of 1980 (Pub. L. 96-592), which expand the authority for financing institutions, other than Farm Credit System institutions, to borrow from and discount with the Federal intermediate credit banks of the Farm Credit System. 

EFFECTIVE DATE: Subject to two-House congressional veto as explained in the Supplementary Information, notice of actual effective date will be published. 

FOR FURTHER INFORMATION CONTACT: 

Larry H. Bacon, Deputy Governor, Office of Administration, Farm Credit Administration, 490 L'Enfant Plaza East, S.W., Washington, DC 20578, (202-755-2181). 

SUPPLEMENTARY INFORMATION: On July 7, 1981, the Farm Credit Administration noticed and proposed for public comment new and amended regulations to 12 CFR Part 614 which would expand the authority for financing institutions other than Farm Credit System institutions to borrow from the Federal intermediate credit banks of the Farm Credit System (46 FR 35112-35115). For purposes of this supplementary information, certain terms are designated as follows: Farm Credit Administration (FCA), Federal Farm Credit Board (Federal Board), Farm Credit System (System), Federal intermediate credit bank (FICB), production credit association (PCA), Farm Credit Act Amendments of 1980 (1980 Amendments), and Farm Credit Act of 1971, as amended, 12 U.S.C. 2001, et seq. (Act). The new or amended sections of 12 CFR Part 614 are: §§ 614.4540, 614.4545, 614.4550, 614.4555, 614.4560, 614.4565, 614.4570, 614.4580, 614.4590, 614.4600, 614.4610, 614.4620, 614.4630, 614.4640, 614.4650, and 614.4660. 

Eighteen sources provided comments on the proposed regulations. The commentators were: seven OFIs, four System banks, four trade associations, two Congressmen, and one law firm. These 18 sources provided 66 specific comments. In view of the comments received on the proposed regulations, the final OFI regulations contain two additional sections. Section 614.4540 contains definitions of the terms used in the OFI regulations, and § 614.4660 establishes the basis for determining the FICB with which an eligible OFI having loans in more than one Farm Credit district will be eligible to obtain credit. 

A number of comments were received which indicated that certain provisions in §§ 614.4545 and 614.4550 of the proposed regulations were subject to various interpretations, some of which were inconsistent with the statute or the intent of the Federal Board. To correct this problem, §§ 614.4545 and 614.4550 have been restructured in a manner which will facilitate the interpretation and administration of the criteria and procedures provided in those sections. 

In response to issues raised regarding the meaning of several terms used in the proposed regulation, the final regulations contain a new § 614.4540 setting forth definitions of certain terms used in the OFI regulations. The following terms are defined: "affiliate", "subsidiary", "depository institution", "other financing institution", "national money markets", and "regional money markets". Although the definitions are self-explanatory, it is important to understand the background for the broad definition of "affiliate" and the limited purpose for which the definition is used. 

During consideration of the 1980 Amendments, Congress expressed concern that a lending institution which would otherwise be unable to meet the criteria for access to an FICB as a supplemental source of credit might be able to circumvent the statute by forming an affiliated entity which would be itself eligible for access. At the same time, Congress did not wish to deny access to an OFI merely because it was a subsidiary or affiliate of another entity. Congress addressed both of these concerns by authorizing the FICB to which a request for access is made to review, on a case-by-case basis, the total relationship of the OFI and its subsidiaries and affiliates for the purpose of determining whether the eligibility criteria should be applied to the OFI alone or to the OFI in combination with its subsidiaries and affiliates. 

FCA has determined that compliance with this statutory purpose can best be achieved through a two-step analysis. Under § 614.4545(c) an FICB will: (1) identify the subsidiaries and affiliates of an OFI and (2) analyze the relationship between the OFI and its subsidiaries and affiliates to determine whether the OFI should be considered alone, or together with its subsidiaries and affiliates as a combined entity, for the purpose of applying eligibility criteria. "Affiliate" is defined in § 614.4540 to include all persons and entities who own, control, or can vote any voting stock. The definition is necessarily broad to assure that congressional concern regarding circumvention of the statute is addressed. The definition of "affiliate" is significant only to the first step of the two-step analysis and is designed to ensure that the FICB examines the entire ownership and control structure character of the OFI. 

After the ownership and control structure of the OFI has been identified, the FICB will proceed to the second step. This requires the FICB to analyze and identify the existence and extent of consolidated stock ownership, common management and employees, common directors, contractual and correspondent relationships, prior business dealings, and liability interrelationships. (This last consideration, which includes, among other things, an analysis of fund flows between the entities, will be of critical importance when the OFI is owned by one or more financial intermediates.) Applying these factors, the FICB will determine whether the OFI should be considered as an individual entity or together with those who own and control it as a combined entity. This determination to consider the OFI as an individual or a combined entity will then be used consistently in the application of the eligibility criteria established in the Act and developed in the regulations for determining eligibility for access to an FICB. 

There were six comments on these provisions of the proposed regulation now contained in § 614.4545. Four editorial suggestions were adopted. The editorial changes clarify that the applicable provisions of §§ 614.4545 and 614.4550 must be met by all OFIs requesting access to credit from FICBs and that producers or harvesters of aquatic products will receive the same consideration as farmers and ranchers. A commentator suggested that the regulations should distinguish between the obligation of the FICBs to grant access to OFIs and their authority to grant access under other circumstances. 

The final regulation has been restructured to present a more flexible approach to this issue. The Federal Board believes that, in practice, the difference between the obligation and the authority of FICBs will be administrative rather than regulatory. 

Another commentator suggested that the criteria for access are too restrictive and that they can be interpreted and applied differently by the various FICBs. The Federal Board believes that the regulation accurately reflects the intent of Congress and does not impose unnecessary restrictions. The regulation does provide for some flexibility in its application; however, such flexibility is necessary to accommodate the many different types and structures of OFIs which can be expected to apply for access. At the same time, the automatic review procedures provided in § 614.4555 will, in operation, prevent inconsistent application of the criteria among the various Farm Credit districts. 

Regarding the provisions of the proposed regulations now contained in § 614.4550, 15 comments were received from 10 sources. One commentator raised several issues which were premised on a belief that the regulation was silent on the eligibility criteria for nonaffiliated credit corporations. The premise for this concern is unfounded since the regulation does address eligibility standards for nonaffiliated corporations in §§ 614.4545 and 614.4550(a)(1), (2), (4), and (5). It was also suggested that the regulation should clearly address the authority to finance large publicly held financing institutions or holding companies. The regulations cited above clearly address the eligibility of such OFIs by imposing the same eligibility criteria on all OFIs. If the criteria are met, an OFI will be eligible for access, regardless of its size. 

A general comment was received to the effect that FICBs have a responsibility for providing a continuous source of credit to eligible borrowers. The commentator believes that the focus of the regulations should therefore be on defining the System's responsibility to serve borrowers, rather than distinguishing between the financial institutions which do the lending. This comment is inconsistent with the 1980 Amendments since Congress clearly differentiated between PCAs and OFIs in defining the responsibility of the System to provide credit. The regulations implement specific statutory provisions which establish eligibility criteria applicable to OFIs. 

Regarding § 614.4550(a)(1), the same commentator stated that it would be arbitrary to impose an eligibility criterion on an OFI requiring that 15 percent of its total loans be for agricultural purposes. The Federal Board disagrees with this comment. The 15-percent requirement was endorsed by Congress during consideration of the 1980 Amendments and is consistent with the purposes of section 2.3 of the Act. It represents a significant liberalization from the 25-percent requirement imposed administratively under the prior law, yet establishes a reasonable threshold by which an OFI's commitment to agriculture can be judged. 

Several commentators suggested that for the purpose of determining whether the 15-percent requirement has been met, the term "agricultural or aquatic loans" should include agricultural real estate loans. Similarly, it was suggested that farm leasing also be included. Both suggestions were incorporated in the final regulation. However, a suggestion that loan participations be included in that term was rejected because section 2.3 of the Act requires that an OFI demonstrate a need for sources of funds to meet the credit requirements of its agricultural or aquatic borrowers. Loan participations do not evidence that need since they involve the borrowers of another lender. 

A suggestion that the 15-percent criterion be liberalized in those Farm Credit districts where agriculture represents a nondominant industry was rejected based on the Federal Board's belief that such an approach would, in equity, require a corresponding increase in the percentage criterion in those districts where agriculture is dominant. Such variations would be inconsistent with the Federal Board's belief that the criterion should represent a basic nationwide standard. The Federal Board also noted that the final regulation does afford flexibility for certain instances where the 15-percent test is not met. 

With respect to § 614.4550(a)(1), a commentator suggested that the last sentence be clarified to distinguish between financing the sale of products and financing the operational needs of eligible farmers, ranchers, and fishermen. The Federal Board believes that this distinction is already clear based on the regulation and the manner in which it will be applied, since both will require an examination of the nature of the credit extended by the OFI. 

As to § 614.4550(a)(3), three commentators expressed opinions relating to the 60-percent loan-to-deposit ratio requirement. One commentator suggested that the 60-percent loan-to-deposit ratio be used only as a starting point for determining an OFI's commitment of funds. It also suggested that the percentage should be based on the highest average for 3 of the prior 5 years. One commentator viewed the requirement as vague and subjective, but suggested that if the regulation was modified to make a clearer distinction between the authority and the obligation of an FICB, the problem could be resolved. One considered the requirement too high for some areas, and another suggested that the regulation should provide an exception for situations when the ratio falls due to conditions beyond management's control. 

The Federal Board does not consider § 614.4550(a)(3) vague and subjective. For situations where a bank fails to meet the criterion because of economic decline, the regulation provides an exception if the OFI has maintained a loan-to-deposit ratio equivalent to the ratio in depository institutions of comparable size in the district. The Federal Board believes this exception adequately addresses the need for flexibility. In response to the comment that the requirement is too high, the Federal Board believes a 60-percent ratio is justified since it was selected on the basis of statistical data which indicate that banks can and do operate effectively with ratios higher than 60 percent. The criterion is well below the loan-to-deposit ratio standard at which bank regulators typically express concern as to the appropriate and efficient operation of a commercial bank. 

With respect to § 614.4550(a)(4), a commentator suggested that the regulation should restrict the upper size of the originating commercial bank to one with no more than $250,000,000 in assets, with authority for an FICB to approve exceptions. It also recommended opening the discount privilege to unit banks which, although members of holding companies, do not use the holding company as a means of accessing regional or national money markets. 

The first suggestion was not accepted because the Federal Board does not believe it is appropriate to establish a limit on asset size. This conclusion is supported by testimony given and comments made during congressional consideration of the 1980 Amendments. The Federal Board recognizes that in practice the application of eligibility criteria may, in some circumstances, have the effect of limiting access to OFIs based on the amount of assets; however, this result will vary from one part of the country to another to accommodate different operating conditions. With respect to holding company affiliates, the issue is not whether an affiliate uses the holding company, but whether it is able to do so as a regular part of its funding mechanism. It should be noted that this is only one of several questions which must be addressed in determining under § 614.4545(c) whether the OFI will be considered together with its affiliates for purposes of meeting the eligibility criteria. 

A commentator expressed concern that § 614.4550(a)(4) is already being applied prior to adoption of the final regulation. It cited an example wherein an OFI's request for access was rejected by an FICB because the OFI sold Fed funds. The sale of Fed funds will not be a basis in itself for rejection under the final regulations. 

Several comments were received from OFIs which have established relationships with FICBs and are concerned that they will now be denied access since they are not able to comply with the eligibility criteria in the final regulations. This concern is unfounded since § 614.4550(b) makes clear that OFIs which are eligible and are discounting with an FICB will not be subject to the eligibility criteria in these regulations if they do not make material changes in their operations or ownerships. However, they will be subject to the other provisions in these regulations. 

Four commentators addressed § 614.4555. One noted that the review provision goes beyond the requirements of the statute and suggested the provision be modified to delete any notice and hearing requirements. Another suggested the need for more certainty in the process with respect to the time period allowed and the availability of independent arbitrators. 

The first comment was correct in its assessment that the statute and the legislative history do not require notice and hearing in conjunction with FCA review of a denial of a request for access. The regulation has been restructured and clarified to avoid that interpretation. The Federal Board recognizes the need for the fair and consistent administration of eligibility determinations, and the important supervisory role of FCA in assuring that all OFIs requesting access are properly considered under the eligibility standards established in the law and regulations, and that any incorrect eligibility determination is revised regardless of the tenacity of the requesting OFI. To achieve that result the regulation provides for automatic FCA review of all negative determinations by FICBs and establishes FCA as the final authority for eligibility determinations. In this manner the regulation assures that the eligibility criteria will be applied uniformly within the various districts and that denials of access will be consistent with the law and regulations. If, following FCA review, an OFI is denied access, it will be notified by the FICB of such denial and the reasons therefore. The OFI may thereafter submit to the FICB a new request for access which it believes responds to the deficiencies cited. It should be noted that the scope of FCA review under the regulations will encompass all denials of access based on eligibility, not just those denials based on affiliations with other entities. 

There were 20 comments on § 614.4560. With respect to subsection (a), one commentator stated that there is no stated requirement for maintaining reasonable credit quality, except in § 614.4560(a)(3). The Federal Board believes that requirements regarding credit quality are dealt with adequately in several sections of the final regulations -- including §§ 614.4545, 614.4550, and 614.4560. 

Regarding § 614.4560(b)(1), a commentator suggested that the regulations should contain a $500,000 minimum capital requirement, with authority for an FICB to provide exceptions. Another commentator presented an opposite view, stating that the initial capital requirements are a major problem since the minimum capital required by most FICBs is excessive for smaller commercial banks. In response to the first comment, the Federal Board believes that a $500,000 capital requirement is substantially greater than could be justified based upon an analysis of economic feasibility or servicing costs to an FICB. The Federal Board believes the regulation is responsive to the second comment, since its practical application will reduce the minimum capital requirements for most FICBs. While in no way binding or conclusive, a preliminary review by FCA indicates that an OFI minimum capital base of approximately $250,000 should be in many circumstances adequate and justifiable from an FICB cost perspective to support an OFI line of credit with the bank. However, no capital standard has been specified in § 614.4560 in order to accommodate inevitable servicing cost variances among FICBs based on asset size, volume of OFI business, operating experiences, and various other factors. FCA will review and monitor FICB policies relating to OFI minimum capital requirements to assure that they have sound justification based on empirical cost analyses. 

A commentator suggested that the regulations should state when an OFI must invest in the FICB to which it seeks access. It was also suggested that the required OFI investment in an FICB should be the "actual" average investment for PCAs rather than the "required" average investment. The second suggestion was adopted. However, the first suggestion was rejected since the requirement is most appropriately handled in the financing agreement between the OFI and the FICB. 

As to the debt-to-capital ratio requirements in § 614.4560(a)(3), a commentator stated that prevailing capital leveraging is far less favorable than the leveraging permitted for national banks. Two commentators suggested that the ratios should start at 5:1 and move upward, based on experience, to a ratio equal that authorized for PCAs. The Federal Board agrees that the ratio requirement is more conservative than that imposed on national banks. However, the requirement is consistent with the basic thrust of the law toward equal treatment for OFIs and PCAs. It also believes that the 10:1 maximum ratio established in the regulation accomplishes the intent of the commentators. Another commentator suggested that the regulation should provide such flexibility as would permit the establishment of debt-to-capital ratios for OFIs on a differential basis. This suggestion is not supported by the operating history of OFIs and therefore no change was made. 

With respect to § 614.4560(b)(4), a commentator expressed the opinion that the subsection compares dissimilar situations in that PCAs do not have general collateral requirements. This observation is correct. However, the pledging of all assets by a PCA to secure its line of credit from the bank does parallel the general collateral requirement of the subsection and sets a workable basis for comparison. 

Eleven commentators addressed § 614.4560(b)(5) which establishes the extent to which a credit line must be used and authorizes the imposition of fees for failure to use the credit line. The comments focused on three points: (1) the volatile nature of agriculture makes the projections unreliable and impossible to administer; (2) a comparable requirement is not imposed on PCAs; and (3) the requirement does not accommodate fluctuating credit needs of an OFI since it imposes an upper limit on the amount an OFI can borrow. One commentator suggested that a 2-year projection should be a sufficient commitment, while another suggested that a 1-year commitment is more common in banking and more in line with what is required of PCAs. One commentator recommended deletion of the exception clause in the regulation, and another suggested the need for an editorial change to clarify the application of the commitment fee. 

The proposal was modified to clarify the basis for assessing a commitment fee. The fee will be assessed where failure to reach the projections was within the control of the OFI. The fee will not be applicable where failure to meet the requirements resulted from fluctuations in agricultural borrowings caused by economic conditions. The final regulation also reduces the required projection period from 3 years to 2 years since the Federal Board considers this a reasonable period which is adequate to achieve the purpose of the law and the regulation. 

In response to the second point, the regulation and the authorized fees are intentionally inapplicable to PCAs. The potential for the assessment of fees is designed to discourage OFIs from "shopping" for credit at the expense of an FICB. Unlike OFIs, PCAs have no alternative sources of credit other than FICBs. Since they are unable to seek or obtain credit elsewhere when rates are more favorable, there is no need to discourage such activity on the part of PCAs. One commentator analogized the OFI/FICB relationship to bank-to-bank relationships, noting that such relationships do not involve commitment fees. The Federal Board views this characterization as inaccurate. The relationship between an FICB and an OFI is not a bank-to-bank arrangement since such relationships are normally for short-term periods. The FICB/OFI relationships are properly analogous to bank/customer relationships in which the assessment of a commitment fee is justifiable. Several commentators correctly characterized the regulation as providing for the establishment of a maximum line of credit. As with any other borrower, a maximum would be established based on the needs and credit worthiness of the OFI. The credit line can always be renegotiated if those needs increase. 

Section 614.4565 establishes OFI lending limits. A commentator suggested that the lending limit for an OFI should start at 50 percent of capital and surplus and increase thereafter as experience warrants. One commentator recommended deleting the limit entirely since the effect of the provision on some OFIs which are not affiliated with commercial banks would be to prohibit them from serving several of their larger customers. Both suggestions were rejected because the lending limit imposed in the regulation is substantially more liberal than that permitted by any Federal or State bank regulatory agencies, and is consistent with lending limits imposed on PCAs. Several commentators correctly interpret the regulation to permit OFIs to serve borrowers whose needs exceed 50 percent of the institution's capital through participations with other lenders or by obtaining a guarantee on that portion of a loan which exceeds the limit. As to § 614.4590, a commentator expressed hope that the development of the standard general financing agreement will not delay implementation of the final regulations; that the agreement will be standardized; and that there will be opportunity for OFI comment. FICBs as a group will afford OFIs the opportunity to comment on the general financing agreement. It is anticipated that the agreement will be available in draft form by the time the regulations are effective. 

One commentator objected to the examination requirements in this section, arguing that they conflict with the exclusive examination powers of bank regulatory agencies. FCA does not routinely audit OFIs but the Act gives FCA such authority and requires OFIs other than certain State-regulated institutions to submit to such examinations at the request of FCA. With respect to State banks, trust companies, and savings associations, the Act authorizes FCA to require such institutions to provide FCA access to examination reports prepared by constituted State authorities. The regulation has been modified to clarify these statutory obligations and responsibilities. 

Two commentators suggested deleting "annual" from the third sentence of § 614.4590. This change was made. 

Two comments were received on § 614.4610. Under the regulation, an eligible OFI can discount with an FICB any loan which a PCA is authorized to make, including certain loans for rural housing and farm-related business. The Federal board modified the proposal to make clear that the loans eligible for discount with an FICB are subject to the same limitations imposed on PCAs, including the requirement that the aggregate of rural housing loans to an OFI discounted with the FICB cannot exceed 15 percent of the OFI's loan volume with the FICB. 

One commentator suggested including farm leasing obligations among loans eligible for discount. Farm leasing is eligible if PCAs in the district are authorized by the district board to make financial leases. 

One commentator suggested that the regulation be modified to enable an FICB to continue discounting for an eligible OFI even where one of the OFI's affiliates becomes ineligible, and that in such a case the OFI should merely be precluded from discounting loans of the ineligible affiliate. The suggestion was adopted and is reflected in § 614.4620. 

Five comments were received on § 614.4640. Two commentators noted that the last sentence of an earlier version of the proposal was omitted. The sentence has been added in the final regulation. Two commentators suggested that FICBs should be permitted to charge OFIs "special" or additional fees to recognize the existence of a risk differential between extending credit to OFIs and PCAs. This suggestion was not accepted because the Federal Board has no conclusive evidence to indicate the existence of a significant differential which would warrant a different treatment for OFIs. However, FCA staff will study this issue further. Another commentator suggested changing the allowable spread from 4 to 6 percent, or 50 percent of the discount rate. The Federal Board has no evidence that the current spread is inadequate for the profitable operation of PCAs and OFIs. 

Two comments were received on § 614.4650. One commentator suggested a typographical correction in § 614.4650(a)(4) which was made. Another suggested that "failure to maintain adequate credit quality" should be included as a reason for revoking access. This concept was implicit in the proposal and specific language to that effect has been added in the final regulation. 

In response to a comment received concerning OFIs operating in more than one Farm Credit district, a new § 614.4660 was added to the final regulations. The new section establishes criteria for identifying the FICB which a multi-district OFI may access as a source of funds. 

Effective Date Information 

The Federal Board considered each of the comments received and adopted final regulations in the course of its October 7, 1981 meeting. The effective date of these regulations is subject to section 5.18(c) of the Act which provides for a two-House congressional veto. The regulations were transmitted to Congress contemporaneously with transmittal to the Office of the Federal Register for publication. They will become effective upon the expiration of sixty calendar days of continuous session of Congress from the date of publication unless a committee of either House of Congress has reported or been discharged from further consideration of a concurrent resolution disapproving the regulations or such a resolution has been adopted by either House of Congress. If for one of such reasons the regulations do not become effective sixty days from the date of publication, the regulations will become effective ninety days from such date unless both Houses of Congress adopt a concurrent resolution disapproving the regulations. 

A final notice establishing the effective date of the regulations will be published subsequently in the Federal Register. 

A redesignation table is published elsewhere in this issue. 

PART 614 -- LOAN POLICIES AND OPERATIONS 

For the reasons set out in the preamble, Subpart P, Part 614 of Chapter VI, Title 12 of the Code of Federal Regulations is amended as shown. 

The entire Subpart P is added to read as follows: 

Subpart P -- Federal Intermediate Credit Bank Financing of Other Financing Institutions 

Sec. 

614.4540 Definitions. 

614.4545 General. 

614.4550 Basic eligibility criteria. 

614.4555 Review of denial of access based on eligibility. 

614.4560 Establishing and maintaining access. 

614.4565 Lending limit. 

614.4570 General collateral requirements. 

614.4580 Use of funds. 

614.4590 General financing agreement. 

614.4600 Methods of financing. 

614.4610 Obligations eligible for discount or purchase. 

614.4620 Multiple ownership. 

614.4630 Insolvency of an OFI. 

614.4640 Rates and fees. 

614.4650 Basis for revocation of access. 

614.4660 Place of discount. 

Authority: Secs. 5.9, 5.12, 5.18, Pub. L. 92-181, 85 Stat. 619, 620, 621, 12 U.S.C. 2243, 2246 and 2252. 

§ 614.4540 Definitions. 

When used in this subpart: 

(a) The term "person" means an individual, corporation, partnership, association, joint stock company, trust, fund, or any organized group of individuals or entities whether incorporated or unincorporated. 

(b) The term "affiliate" of another person means a person that directly, or indirectly through one or more intermediaries, 

(1) Owns, controls, or has the power to vote shares of any class of voting securities of such person; or 

(2) Controls in any manner the election of a majority of directors of such person; or 

(3) Exercises or has the power to exercise a controlling influence over the management of such person. 

(c) The term "subsidiary" of another person means any person 10 per centum or more of whose outstanding voting securities are directly or indirectly owned, controlled, or held with power to vote by such other person. 

(d) The term "depository institution" means any national bank, state bank, trust company, savings institution, or credit union. 

(e) The term "other financing institution" (hereinafter referred to as "OFI") means any person enumerated in section 2.3(a)(2) of the Farm Credit Act of 1971, as amended, except to the extent that depository institutions, as defined herein, are specifically excluded in usage of the term. 

(f) The term "national money markets" means those money markets serviced by the largest banks in the United States which operate on a national level and conduct international operations as well. 

(g) The term "regional money markets" means those money markets generally served by intermediate size banks which do not ordinarily operate on a national level but which may trade funds among themselves and provide services to community banks. 

§ 614.4545 General. 

(a) The Federal intermediate credit banks have a responsibility to make loans and extend other financial assistance to, and discount for or purchase from, any OFI which meets the criteria set forth in § 614.4550 and complies with the various other requirements of this subpart. 

(b) An OFI meeting the basic eligibility criteria in § 614.4550 of this subpart shall have its application evaluated on the basis of its ability to make and service a sound loan portfolio and its managerial and financial strength. The presence of two or more OFIs serving the same territory or the failure of an OFI to enter into loan participations with production credit associations shall not be considered in evaluating the application. Financial assistance may be provided through a direct loan to the OFI, or by purchasing or discounting individual loans made by the OFI. 

(c) A Federal intermediate credit bank shall determine, in considering a request to establish an access relationship, whether the OFI should be considered by itself, or together with its affiliates or subsidiaries as a combined entity, for the purpose of determining eligibility in applying the criteria set forth in § 614.4550 of this subpart. A determination to consider an OFI together with its affiliates as a combined entity shall require the consistent application of each of the eligibility criteria to the combined entity on a consolidated basis. In making its determination, the bank shall give due regard to the total relationship between the various parties, including but not necessarily limited to the following factors: 

(1) Ownership of voting stock; 

(2) Common management and employees; 

(3) Common directors; 

(4) Contractual and correspondent relationships; 

(5) Prior business dealings; and 

(6) Liability interrelationships, including but not limited to fund flows. 

(d) Where a Federal intermediate credit bank makes a determination to consider an OFI together with its affiliates as a combined entity, the OFI must demonstrate that the larger organization of which it is considered a part will continue to use the same proportion of its resources for agricultural or aquatic lending. The OFI must also demonstrate that all resources available to the consolidated entity are being used to alleviate the shortage of funds for agriculture. 

(e) In dealing with an OFI affiliated with a cooperative, the Federal intermediate credit bank shall consider the possible effects of such relationship on the operations and credit policies of the cooperative. Such OFI which is an otherwise eligible entity may discount or borrow on the security of notes of farmers, ranchers, or producers or harvesters of aquatic products (as distinguished from notes of cooperatives), evidencing loans to finance the cost of supplies, equipment, or services obtained from such affiliated cooperative, if the bank board finds that an additional source of credit is needed to facilitate financing of such transactions and the primary benefits of such credit will inure to the borrowing farmers, ranchers, or producers or harvesters of aquatic products. 

§ 614.4550 Basic eligibility criteria. 

(a) An OFI shall be afforded access on a reasonable basis to a Federal intermediate credit bank as a source of funds if it meets all of the eligibility criteria set forth below: 

(1) The OFI is duly organized and qualified to make loans under the laws of each jurisdiction in which it operates. The OFI shall be a person primarily engaged in the business of extending short- and intermediate-term credit to farmers, ranchers, and/or producers or harvesters of aquatic products. A person engaged in other business activities shall not be eligible to obtain credit from a Federal intermediate credit bank merely because it has the power to make loans to farmers, ranchers, and/or producers or harvesters of aquatic products. The fact that an OFI has powers not related to such credit activities or receives income from other sources shall not in and of itself render it ineligible. A person whose primary function is to finance the sale of products by its affiliates shall not be eligible for access. 

(2) The OFI is significantly involved in lending for agricultural or aquatic purposes. The OFI has at least 15 percent of its loan volume at the seasonal peak in agricultural and/or aquatic loans. The Federal intermediate credit bank shall consider requests with a lesser percent if the OFI demonstrates that it is making a special and sustained effort to serve agricultural or aquatic producers and the 15 percent will be attained in a reasonably short period. Only obligations under § 2.15(a)(1), (2), and (3) of the Farm Credit Act of 1971, as amended, as well as eligible agricultural or aquatic real estate loans to eligible borrowers and leasing obligations to eligible borrowers originated through the OFI's own leasing program, shall be considered in determining that this 15-percent requirement has been met. 

(3) Where the OFI seeking access is a depository institution, or where the OFI is affiliated with one or more depository institutions and considered a combined entity in accordance with § 614.4545(c) of this subpart, the OFI must demonstrate a continuing need for supplementary sources of funds to meet the credit requirements of its agricultural or aquatic borrowers. The OFI's gross loan-to-deposit ratio shall be not less than 60 percent at the seasonal peak for the last 3 consecutive years. Where failure to meet this criterion in one of the last 3 consecutive years is the result of a general decrease in borrowings caused by an economic decline, the Federal intermediate credit bank may make an exception in applying this criterion to a request for access where the OFI has otherwise maintained ratios equivalent to depository institutions of comparable size in the district. For purposes of this paragraph, gross loans shall include all direct credit extended by the OFI in its trade area. Such items as loans purchased from or participated in with other OFIs shall be excluded. 

(4) The OFI has limited access to national or regional money markets as an alternate source of funds and is fully utilizing locally generated funds to finance local needs. Evidence of money market access shall be determined by the extent to which the OFI, or persons of similar size and circumstances, have the ability to utilize, on a regular basis, bankers acceptances, commercial paper, or negotiable certificates of deposit, or other similar liability instruments as a source of funds. 

(5) The OFI would continue to use at least the same proportion of its resources for agricultural or aquatic lending. 

(b) An OFI eligible under previous regulations which cannot meet the basic eligibility requirements of these regulations and is discounting with a Federal intermediate credit bank on the effective date of these revisions shall not become ineligible provided it does not make material changes in operations or ownership. 

§ 614.4555 Review of denial of access based on eligibility. 

A Federal intermediate credit bank which proposes to reject a request by an OFI for access to the bank as a source of funds on the basis of eligibility as set forth in § 614.4550 of this subpart shall promptly notify the Farm Credit Administration of such decision and the reasons therefore. The Farm Credit Administration shall review each such negative decision on a case-by-case basis, taking into consideration all relevant factors, and advise the bank of its final determination. Thereafter, the bank shall promptly notify the OFI of the determination as to the request for access and, if rejected, the reasons therefore. 

§ 614.4560 Establishing and maintaining access. 

(a) An OFI seeking access to a Federal intermediate credit bank as a supplemental source of funds shall demonstrate that it is able to establish and maintain a sound lending program. Each Federal intermediate credit bank shall develop standards to evaluate an OFI relative to: 

(1) A capital structure adequate to support an economically feasible lending operation; 

(2) The amount of collateral required to be deposited with or invested in the bank to support the extension of credit to the OFI; and 

(3) The ability of the OFI to extend and administer the anticipated loan portfolio on a sound basis. 

(b) The standards set forth in subsection (a) shall be subject to the following limitations: 

(1) The amount required to capitalize an OFI shall be determined by an analysis of the economic feasibility of the proposal presented in the request, the credit risk involved, and the servicing cost to the Federal intermediate credit bank. Any uniform minimum capital requirement based on the Federal intermediate credit bank's administrative costs shall be supported by documented costs which clearly demonstrate the need for the minimum requirement. 

(2) The initial capital required to be invested in the Federal intermediate credit bank by an OFI shall be no greater than the actual average investment required of production credit associations in the district. OFIs with established access relationships may be assessed for additional capital if the contract is renegotiated to permit a larger volume of loans or when a general capital equalization or assessment is made. Capital invested in the bank by an OFI shall be retired in accordance with bank policy. 

(3) No obligation shall be purchased from or discounted for, and no loans shall be made or other similar financial assistance extended by a Federal intermediate credit bank to an OFI if the amount of such obligation added to the aggregate liabilities of such OFI, whether direct or contingent (other than bona fide deposit liabilities), exceeds 10 times the paid-in and unimpaired capital and surplus of such OFI or the amount of such liabilities permitted under the laws of the jurisdiction creating such OFI, whichever is less. It shall be unlawful for any national bank which is indebted to any Federal intermediate credit bank upon obligation discounted or purchased to incur any additional indebtedness, if by virtue of such additional indebtedness its aggregate liabilities, direct or contingent, will exceed the limitation contained herein. A debt-to-capital ratio less than that permitted by statute may be imposed to assure that the OFI maintains its eligibility to borrow and provides adequate capital from a credit standpoint. Any lesser ratio imposed initially shall not be less than one ratio point below the district average for production credit associations. Once the OFI has established and maintained a satisfactory access relationship with a Federal intermediate credit bank, the debt-to-capital standard shall be the same as that used in evaluating production credit associations. 

(4) General collateral securing the entire credit line from a Federal intermediate credit bank may be required in accordance with § 614.4570 of this subpart. The amount to be required shall be based on the credit risk presented by the OFI and shall not be proportionally greater than is required of a production credit association under similar circumstances. 

(5) Credit lines with a Federal intermediate credit bank shall be established according to projections of loan volume provided by the OFI and accepted by the Federal intermediate credit bank. A credit line shall be established for at least a 2-year term in support of the OFI's continuing need for access. Failure to maintain an annual average daily balance of loans discounted equal to at least 70 percent of the projected average daily balance shall subject the OFI to payment of an annual loan commitment fee. The fee shall be equal to 1 percent of the difference between the projected and approved average daily balance and the actual average daily balance of loans outstanding or discounted. The Federal intermediate credit bank may make exceptions when failure to comply with this requirement is caused by a general decrease in agricultural borrowings caused by an economic decline, but no exception shall be made when failure to comply with this requirement is due to borrowings obtained from other sources or repurchase of loans by an affiliate. Repeated failure to utilize the line of credit at an acceptable level may result in loss of access. No fee shall be assessed if the relationship is terminated by the Federal intermediate credit bank for reasons other than those stated in this section. OFIs with inactive access relationships on the effective date of these regulations shall be notified and given a reasonable opportunity to activate or cancel the relationship. 

§ 614.4565 Lending limit. 

An OFI having access to a Federal intermediate credit bank shall not accept liability on any loan or other obligation, or obtain any endorsement or guarantee from a borrower where the aggregate of such liabilities or indebtedness to the OFI would exceed 50 percent of its capital and surplus or such lesser amount as may be established by other State or Federal statute. OFIs which have loans in excess of this limitation shall have 2 years from the effective date of these regulations to reduce individual risk exposure to within this limitation. 

§ 614.4570 General collateral requirements. 

As a condition precedent to establishing a credit line with a Federal intermediate credit bank, OFIs (except depository institutions) shall pledge as collateral for any and all obligations to the bank, cash, or readily marketable securities of high rating, in an amount to be determined by the Federal intermediate credit bank. At the discretion of the bank, depository institutions may be required (unless prohibited by law or by supervisory authority) to deposit acceptable collateral. Securities and obligations pledged with the bank shall be deposited under a collateral pledge agreement pursuant to which all securities and obligations so pledged, including all substitutions and additions and the proceeds of any such collateral, including all income derived, shall be available to secure any and all obligations to the Federal intermediate credit bank, whether direct or contingent, present or future. 

§ 614.4580 Use of funds. 

Funds obtained from the Federal intermediate credit bank may not be used by an OFI to expand lending activity in loans which would be ineligible for discount. 

§ 614.4590 General financing agreement. 

An OFI desiring to access a Federal intermediate credit bank shall execute a general financing agreement. The agreement shall state the general terms and conditions under which loans will be discounted or made or credit otherwise extended and shall provide for the OFI to periodically furnish the bank acceptable financial reports and any data necessary to assure that the OFI remains in compliance with these regulations. The agreement shall further provide that the OFI, other than a State bank, trust company, or savings association, agrees to examination by the Farm Credit Administration if such examination is requested by the Governor. With respect to an OFI which is a State bank, trust company, or savings association, the agreement shall provide that such OFI, at the request of the Governor, consents that reports of its examination by constituted State authorities may be furnished by such authorities to the Farm Credit Administration. 

§ 614.4600 Methods of financing. 

(a) A Federal intermediate credit bank may provide funds to OFIs by discounting or purchasing individual loans or by direct loan to the OFI, all subject to the following: 

(1) Direct discount or purchase is normally made at full face value of the individual loan of acceptable quality. At the option of the Federal intermediate credit bank, a loan of less than acceptable quality may be discounted or purchased at less than the full amount of such loans. In such transactions, the OFI shall be required to apply all repayments toward repayment of the amount of the less than acceptable loan discounted or purchased by the bank. 

(2) A Federal intermediate credit bank is authorized to make loans and advances to OFIs secured by notes or other such obligations of eligible borrowers defined in Part 613 of these regulations; however, such loans or advances may be made to enable the OFI to make or carry loans to such bona fide farmers and ranchers or to producers or harvesters of aquatic products. 

(b) The following classes of obligations are authorized for discount or purchase or as collateral for direct loans and advances to OFIs, subject to approval of the bank to which such securities are to be pledged: 

(1) Obligations of eligible borrowers defined in Part 613 of these regulations arising from direct credit extension by the OFI. 

(2) Loan participations purchased. 

(3) Obligations set forth in § 615.5140(a) which have been approved by the Farm Credit Administration for investment by institutions of the Farm Credit System. 

§ 614.4610 Obligations eligible for discount or purchase. 

Any obligation the proceeds of which could have been advanced to an eligible borrower by a production credit association in the district shall be eligible for discount by or purchase from an OFI, as set forth in Part 613 of these regulations and the limitations contained therein, including § 613.3040(d)(2). Loan participations purchased by an OFI shall be eligible for discount by or purchase from an OFI. The Federal intermediate credit bank is authorized to take corrective measures if this authority is being used to circumvent the intent of these regulations. The Federal intermediate credit banks shall be responsible for providing OFIs with any additional lending and borrower eligibility guidelines which may be provided to production credit associations. 

§ 614.4620 Multiple ownership. 

Where two or more entities combine resources to form an OFI to apply for access to a Federal intermediate credit bank, the request for access shall be evaluated according to the criteria set forth in §§ 614.4545 and 614.4550 of this subpart. The Federal intermediate credit bank shall in no event be required to discount for, purchase from, or extend credit to such an OFI with respect to any obligation originated by one of its affiliates which is itself ineligible under the criteria set forth in § 614.4550 of this subpart. 

§ 614.4630 Insolvency of another financing institution. 

(a) If an OFI having access to a Federal intermediate credit bank becomes insolvent or is in process of liquidation, or if it fails to service its loans properly, and where supervision or orderly liquidation will be facilitated by direct handling of the obligations of the note makers, the bank may, with the consent of the Farm Credit Administration, take over such obligations for orderly liquidation. Obligations pledged with the bank by an OFI, either as collateral for a direct loan or as additional security for any and all indebtedness of the institution to the bank, also may be taken over and handled directly with the makers after a title has been acquired in accordance with the provisions of applicable laws and the terms of the pledge agreements executed by the OFI involved. The bank's authority to handle obligations directly includes the authority to make additional advances, to grant renewals and extensions, and to take such other actions as may be necessary to collect the loans. Direct liquidation of obligations carried for an OFI should be resorted to only in cases where other measures have failed, and it is apparent that direct liquidation is the only practicable means available to the bank for protection of its interest. 

(b) Obligations handled for an insolvent OFI as provided in this section shall not be assigned as collateral for bonds without the approval of the Farm Credit Administration. 

(c) As to obligations which a bank has taken over from a defaulting OFI for liquidation, interest shall be collected according to the terms. Renewals of such obligations, when directly payable to the bank, shall bear interest at a rate not to exceed the maximum rate that may be charged by OFIs on obligations eligible for discount by the banks at the time of renewal. 

§ 614.4640 Rates and fees. 

Interest on loans to OFIs shall be charged and collected at the same rate and on the same basis as to production credit associations. No obligation offered for discount by an OFI shall be accepted if the rate charged the borrower exceeds by more than 4 percent the rate of the Federal intermediate credit bank in effect on the date the loan was made or, with respect to variable rate loans, the rate in effect from time to time throughout the loan. Except as provided in § 614.4560(b) of this subpart, a Federal intermediate credit bank may charge servicing fees in connection with credit extended to financing institutions provided comparable fees are charged to production credit associations. 

§ 614.4650 Basis for revocation of access. 

(a) A Federal intermediate credit bank may revoke or suspend the credit line of an OFI for cause. The following may be cause for revocation. 

(1) Failure to comply with this subpart or the terms of the agreement between the Federal intermediate credit bank and the OFI. 

(2) Failure to correct violation of State or Federal statutes brought to the attention of the OFI, where the nature of the violation calls into question the safety of the loan or discount relationship or the integrity of the OFI's management. 

(3) Failure to maintain management, credit practices, or credit quality satisfactory to the bank. 

(4) Failure to use the established credit line to the extent contemplated in § 614.4560(b)(5) of this subpart. 

(5) Changes in the operation of the institution which render it ineligible under § 614.4550 of this subpart. 

(b) During any period of suspension the bank shall not be required to purchase from or discount for the OFI any new obligations and no further advances shall be required pending correction of a default. The Federal intermediate credit bank may make advances to cover commitments on obligations held by the bank or to preserve the security and protect the interest of the bank in obligations held by it. Before making additional advances to an OFI whose right to borrow or discount has been suspended because the ratio of its total liabilities to unimpaired capital and surplus equals or exceeds the maximum permitted under law, the bank shall satisfy itself that the OFI will not violate any applicable law by assuming liability for such additional advances. 

§ 614.4660 Place of discount. 

When an OFI has loans outstanding to borrowers in more than one Farm Credit district, it shall establish its eligibility with the Federal intermediate credit bank in whose territory the OFI has its principal place of business. However, if more than 50 percent of the OFI's loans outstanding to borrowers are located in a single Farm Credit district other than that in which the OFI is headquartered, it shall establish its eligibility and discount relationship with the Federal intermediate credit bank in whose territory the loan volume is concentrated. No OFI having access to a bank on the effective date of these regulations shall be required to change its relationship to another Federal intermediate credit bank unless the OFI changes its headquarters location or its lending territory. 

C. T. Fredrickson, 

Acting Governor. 
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