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FARM CREDIT ADMINISTRATION 

12 CFR Parts 611 and 614 

Organization; Loan Policies and Operations 

AGENCY: Farm Credit Administration. 

ACTION: Final rule. 

SUMMARY: The Farm Credit Administration adopts regulations authorizing the incorporation of service organizations to perform services for or on behalf of Farm Credit System banks, and clarifying the delegation of supervisory and loan-making authority by System banks. These amendments are primarily for the purpose of implementing the Farm Credit Act Amendments of 1980 (Pub. L. 96-592) and clarification. 

FOR FURTHER INFORMATION CONTACT: 

Larry H. Bacon, Deputy Governor, Office of Administration, 490 L'Enfant Plaza, SW., Washington, DC 20578, (202-755-2181). 
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SUPPLEMENTARY INFORMATION: On November 23, 1981, the Farm Credit Administration ("FCA") noticed and published for public comment proposed new and amended regulations to 12 CFR Parts 611 and 614 (46 FR 57308-57322). The new regulation is § 611.1150. The amended or revised regulations are §§ 614.4020 and 614.4030. Also, § 614.4031 is being combined with § 614.4030. 

Incorporation of Service Organizations 

The new regulation, 12 CFR 611.1150, is added to implement Title IV, Part D of the Farm Credit Act of 1971, as added by the Farm Credit Act Amendments of 1980 (the amended statute being referred to hereinafter as "the Act") which authorizes the incorporation of service organizations by one or more banks of the Farm Credit System ("System") to perform services for or on behalf of the bank(s), except the extension of credit or the sale of insurance. Nine commentators submitted views on the proposed regulation. 

All commentators felt that § 611.1150(a), as proposed, was considerably more restrictive than § 4.25 of the Act in that it would prohibit the creation of a service corporation to provide "other direct services to borrowers." The commentators recommended that the additional restriction be deleted. The Federal Farm Credit Board ("Board") accepted this suggestion and deleted the phrase "and the other direct services to borrowers" based on the fact that neither the Act nor its legislative history suggests that such a restriction was intended. 

Seven of the commentators recommended deletion of paragraph (b)(3)(xii) because it effectively eliminates "the limited liability advantage to be gained by incorporating a service entity." The commentators recommended that the decision to honor unpaid creditors' claims in the event of the service corporation's insolvency be left to the stockholders' business judgment. Also, commentators understood the paragraph to require the Governor to determine the validity of the creditors' claims and suggested the deletion of the phrase "at the direction of the Governor." The Board does not believe that Congress intended that System banks, which are themselves corporate entities with limited liability, should be able to further limit their liability through service organizations. Rather, the authority to organize service corporations was provided merely to permit System banks to perform their joint undertakings more efficiently. Further, the Board believes that the chartering authority vested in the Governor by the Act is sufficient to require stockholders to pay valid claims of the service corporation's creditors in the event of its insolvency. Accordingly, paragraph (b)(3)(xii) is retained. However, the phrase "at the direction of the Governor" has been deleted because it was widely misunderstood by the commentators to require the Governor to determine the validity of the claims. The effect of this deletion is to require the stockholders to pay all valid claims of creditors of the service corporation in the event of insolvency. This change is consistent with the intent of the Board. 

The commentators also recommended that paragraph (b)(3)(xiii) of the proposal be deleted on the basis that it is not necessary to promulgate a regulation in order for stockholders to share liabilities on an equitable basis. The Board accepted this suggestion and deleted paragraph (b)(3)(xiii). 

Delegation of Authority 

Sections 614.4020, 614.4030, and 614.4031 of existing regulations were combined and published for comment as proposed regulation § 614.4020. No comments were received regarding this regulation. However, during final review, FCA staff concluded that it would be inappropriate to combine present regulation § 614.4020 with §§ 614.4030 and 614.4031 because it could confuse the delegation of supervisory authority with the delegation of loanmaking authority. Therefore, the only change to the present § 614.4020 invokes revision of the heading of the section to reflect more accurately its contents. 

Sections 614.4030 and 614.4031 are now combined as § 614.4030, and some adjustments have been made to reflect more accurately the lending authority vested by the Act without changing the intent of the present two regulations. The purpose of the adjustments is to clarify that loanmaking authority of Federal land bank associations is derived by delegation from the Federal land banks, whereas loanmaking authority is vested directly in the production credit associations. However, the FCA finds it necessary and appropriate in the administration of the Act to require Federal intermediate credit banks, as a supervisory matter, to adopt policies that limit the exercise of loanmaking authorities of those production credit associations which do not demonstrate the ability to administer credit soundly. 

List of Subjects in 12 CFR Parts 611 and 614 

Agriculture, Banks, banking, Organization and functions, Credit, and Rural areas. 

For the reasons set out in the preamble, Parts 611 and 614 of Chapter VI, Title 12, of the Code of Federal Regulations are amended as shown. 

PART 611 -- ORGANIZATION 

1. Part 611 is amended by revising § 611.1150 to read as follows: 

Subpart F -- General Rules for the Districts 

* * * * * 

§ 611.1150 Incorporation of service organizations. 

(a) General. Any Farm Credit bank(s) may organize a corporation to perform, for or on behalf of the bank(s), any function or service that the bank(s) is authorized to perform under the Act and the regulations, except extending credit and providing the sale of insurance services. The bank(s) wishing to organize such a corporation shall submit an application to the Farm Credit Administration according to the application requirements of paragraph (b) of this section. If the proposal meets the requirements of the Act, the regulations, and any other conditions which the Governor may impose, the Governor may issue a charter for the service corporation making it a federally chartered instrumentality of the United States. Such service corporation shall be subject to supervision and examination by the Farm Credit Administration. Only Farm Credit banks are eligible to become stockholders in such a corporation. Each bank shall be eligible to become a stockholder of each service corporation organized under this section. 

(b) Application. The application for a corporate charter shall include: 

(1) The certified resolution of the board of each organizing bank authorizing the incorporation. 

(2) A request signed by the president(s) of the organizing bank(s) to the Governor of the Farm Credit Administration to issue a charter, supported by a detailed statement demonstrating the need and the justification for the proposed entity. 

(3) The proposed articles of incorporation addressing, at a minimum, the following: 

(i) The name of the corporation; 

(ii) The city and State in which the principal offices of the corporation are to be located; 

(iii) The general purposes for which the corporation is formed; 

(iv) The general powers of the corporation; 

(v) The procedures under which a bank may become a stockholder; 

(vi) The procedures by which bylaws may be adopted and amended; 

(vii) The title, par value, voting and other rights, and authorized amount of each class of stock to be issued by the corporation, and the procedures by which each class may be retired; 

(viii) The notice and quorum requirement for a meeting of shareholders, and the vote required for shareholder action on various matters; 

(ix) The procedures and shareholder voting requirements for the merger, voluntary liquidation, or dissolution of the corporation or the distribution of corporate assets; 

(x) The standards and procedures for the application and distribution of corporate earnings; 

(xi) The duration of the corporation; 

(xii) A requirement, which shall be binding on all stockholders, that in the event of insolvency of the service corporation, such stockholder(s) will pay the valid claims of the creditors of the corporation. 

(4) The proposed bylaws which shall address general matters of corporate procedure. 

(5) A statement as to the proposed amounts and sources of capitalization and operating funds. 

(6) Any agreements between the organizing banks relating to the organization or the operation of the corporation. 

(7) Any other supporting documentation as may be requested by the Governor of the Farm Credit Administration. 

(c) Approval. The Governor may condition the issuance of a charter as he deems appropriate and for good cause may deny the application. Upon approval by the Governor of a completed application, which shall be kept on file at the Farm Credit Administration, the Governor shall issue a charter for the service corporation which shall thereupon become a corporate body and a Federal instrumentality. 

(d) Amendment of articles of incorporation. The articles of incorporation of a service corporation may be amended in either of two ways: 

(1) The board of directors of the corporation may request that the Governor amend the articles of incorporation by sending with its request a certified resolution of the board of directors of the service corporation and stating: 

(i) The section(s) to be amended; 

(ii) The reason(s) for the amendment; 

(iii) The language of the articles of incorporation provision, as amended; and 

(iv) That the requisite shareholder approval has been obtained. The request shall be subject to the approval of the Governor as stated in paragraphs (a) and (c) of this section. 

(2) The Governor may at any time make any and all changes in the articles of incorporation of a service corporation that he deems necessary and appropriate for the accomplishment of the purposes of the Act. 

(e) Amendment of bylaws. Amendments of the bylaws of a service corporation shall require prior approval of the Governor. 

PART 614 -- LOAN POLICIES AND OPERATIONS 

2. Section 614.4020 is amended by changing the section heading to read as follows: 

Subpart A -- General 

* * * * * 

§ 614.4020 Delegation of supervisory authority. 

* * * * * 

3. Section 614.4030 is revised to read as follows: 

§ 614.4030 Policies for delegating loanmaking authorities. 

(a) Federal land banks and Federal intermediate credit banks shall adopt policies and procedures governing the exercise of loanmaking authority by the associations subject to their supervision. Federal land banks may delegate loanmaking authority to Federal land bank associations that demonstrate the ability to extend and administer credit soundly, provided adequate control and supervisory measures are developed and exercised. The Federal intermediate credit banks shall adopt policies that limit the exercise of loanmaking authority by production credit associations that do not demonstrate the ability to extend and administer credit soundly. 

(b) It shall be the responsibility of each bank board to adopt policies relating to the exercise of loanmaking authority by bank personnel and associations subject to the bank's supervision. Such policies shall require the bank to define authorities to be delegated; provide for documented evaluation of the capability and responsibility of individuals or associations where authority is delegated; provide for reporting of actions taken under delegated authority; provide procedures for periodic review and enforcement; and provide for withdrawal of authority where appropriate. Where associations' boards are authorized by the bank to redelegate loanmaking authority to employees, procedures of the supervisory bank shall require associations to utilize similar control measures. 

§ 614.4031 [Removed] 

4. Part 614, Subpart A, is amended by removing § 614.4031. 

(Secs. 5.9, 5.12, 5.18, Pub. L. 92-181, 85 Stat. 619, 620, 621, 12 U.S.C. 2243, 2246 and 2252) 

Kenneth J. Auberger, 

Acting Governor.
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