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FARM CREDIT ADMINISTRATION 

12 CFR Part 612 

Personnel Administration 

AGENCY: Farm Credit Administration. 

ACTION: Proposed rule. 

SUMMARY: The Farm Credit Administration ("FCA"), by its Federal Farm Credit Board, publishes for comment proposed amendments to its regulations relating to standards of conduct for directors, officers, and employees of Farm Credit System ("System") institutions. The proposed regulations delete or modify several existing regulatory provisions to enable System institutions to exercise greater discretion in administering matters involving their business relationships with their agents consistent with good business practices. The proposed regulations will provide adequate measures to aid in safeguarding the interests of System institutions and their member/borrowers, without unduly infringing upon the rights of System agents or placing undue administrative burdens on System institutions. Additionally, an amendment has been proposed that would permit System employees to serve on the boards of cooperatives that borrow from a bank for cooperatives. 

DATE: Written comments must be received on or before January 10, 1985. 

ADDRESS: Comments should be submitted in writing to Donald E. Wilkinson, Governor, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22120-5090. Copies of all written comments received will be available for inspection by interested parties in the Office of the Director, Congressional and Public Affairs Division, Office of Administration, Farm Credit Administration. 

FOR FURTHER INFORMATION CONTACT: 

Gary L. Norton, Office of General Counsel (703) 883-4020, or 

Tom Holland, Office of Examination and Supervision, (703) 883-4030, 1501 Farm Credit Drive, McLean, VA 22102-5090 

TEXT: 
SUPPLEMENTARY INFORMATION: For purposes of this supplementary information, certain terms are designated as follows: Farm Credit Administration ("FCA"); Federal Farm Credit Board ("Federal Board"); and Farm Credit System ("System"). 

The Federal Board has reviewed the FCA standards of conduct regulations pertaining to agents of System institutions. This review was initiated as the result of inquiries and suggestions received by the FCA from various segments of the System on this topic. The major areas of concern submitted to the FCA have centered on practical obstacles to applying and enforcing the agent provisions of the regulations, and possible undue regulatory infringements on the rights of agents. 

The standards of conduct regulations contain a broad definition of "agent" that encompass a myriad of different relationships and "agent" organizational structures associated with System operations. The definition of agents includes those persons who represent System institutions to third parties and those persons who provide professional services to System institutions. In some instances, the scope of persons included under FCA regulations as agents may go beyond the scope of persons generally recognized as agents. For instance, some "agents" providing a "professional service" may not necessarily share a position of special trust or be in a position to obtain preferential treatment from System institutions or System borrowers. On the other hand, a litigation attorney may have direct access to beneficial insider information and may be in a position to obtain preferential treatment from the System or its borrowers. Additionally, "agent" could be descriptive of an individual or a corporation with nationwide representatives or some other type of organizational structure. 

Some System institutions have expressed difficulties in administering the agent provisions of the regulations. For example, some agents have raised objection to the compliance certifications that are used by System institutions as the means of ensuring that agents are in compliance with the regulations. Some agents have also expressed concerns as to the extent of control existing within the regulations over their activities. For instance, 12 CFR 612.2220, Political activity, requires bank approval before an agent may seek or hold public office. 

For these reasons, some System institutions believe that the present regulations on agents could be injurious to their working relationships with some of their agents. This belief is apparently based on concern that some agents, rather than submitting to what they believe is an improper intrusion into their business operations and/or personal activities, will terminate their relationships with System institutions. 

After studying the overall agency question, the Federal Board reaffirms that System institutions do need to exercise sound and safe business practices in their relationships with agents, but that in general, the regulations governing agents should not proscribe particular activities. Rather, the Federal Board believes the regulations should focus System attention on the need for System institutions to be attentive to and monitor their agents' compliance with the contractual and fiduciary duties that exist between principals and agents. The existing regulations on agents should be streamlined to focus on areas of higher risk not specifically addressed in agency law; specifically, the prohibition against agents participating in the selection of System and Federal Board members. FCA regulations on agents would then, in effect, highlight the existence of the general standards pertaining to the duties of agents and would impose specific requirements only in an area where general laws of agency are believed to be inadequate for the successful operation of System/agent relationships. The Federal Board believes that this approach will provide an acceptable overall framework for System institution/agent relationships. 

The proposed changes would not relieve System institutions of their responsibility for monitoring the activities of agents and exercising good business practices in the administration of their relationships with agents. Additionally, the proposed changes do not relieve System banks from the responsibility of overseeing that good business practices are carried out by the associations in this area. When the conduct or activities of an agent are contrary to the best interests of System borrowers and institutions, System institutions have a responsibility to take corresponding corrective actions. 

Following is a brief explanation of each of the proposed amendments. 

A technical correction to the definition of "agents" in 12 CFR 1612.2130 is proposed which would delete the reference to "consulting" services. This amendment would clarify that only persons who represent System institutions and providers of "professional" services could be considered "agents" for purposes of the regulations. 

An amendment to the definition of "employee" is proposed which would delete the provision that includes "agents" as employees for purposes of 12 CFR 612.2230, the regulation relating to nepotism. This amendment would eliminate the specific prohibition against nepotism involving agents of institutions but, pursuant to other regulations, the institutions remain responsible for exercising diligence and asserting control to avoid nepotistic relationships of particular sensitivity. 

12 CFR 612.2200 prohibits System employees from engaging in certain activities relating to the nomination or election of members of the boards of System banks and associations and the Federal Board. The Federal Board has proposed an amendment to this regulation that would impose the same prohibitions with respect to nominations or elections for boards of System service organizations. In addition, there is a technical amendment to this regulation which incorporates the provision that is being deleted from 12 CFR 612.2260 relating to the involvement of agents in the nomination and election process. 

The Federal Board has proposed amendments to 12 CFR 612.2220, Political activity, § 612.2240, Gifts or favors, and § 612.2250, Improper use of official property, which would modify these regulations by eliminating their applicability to the conduct of agents of System institutions. All of these are areas of agent activity that the Federal Board believes should not be governed by specific regulatory prohibitions but rather than can be handled on the basis of the guidelines contained in 12 CFR 612.2260. 

The final proposed amendment to the agent regulations is with respect to 12 CFR 612.2260, which currently contains specific prohibitions relating to the standards of conduct for agents of System institutions. The Federal Board proposes to amend this regulation by eliminating the specific prohibitions and substituting a general provision which imposes on System institutions the obligation of monitoring the activities or their agents and taking appropriate corrective actions where necessary. 

The Federal Board proposes amending 12 CFR 612.2150(b) which itemizes certain prohibited conduct for relationships of employees of System institutions. The proposed amendment to paragraph (b)(5) would permit a System employee who obtains the approval of the board of the employing institution to serve on the board of a cooperative that borrows from the bank for cooperatives in the district. The amendment is proposed in recognition that membership on cooperative boards by System employees can have numerous beneficial impacts and that such activity can be adequately monitored and controlled by the employing institution to minimize the danger of conflicts of interest. 

List of subjects in 12 CFR Part 612 

Agriculture, Banks, Banking, Conflict of interest. 

As stated in the preamble, it is proposed that Part 612 of Chapter VI, Title 12 of the Code of Federal Regulations, be amended as follows: 

PART 612 -- PERSONNEL ADMINISTRATION 

Subpart B -- Standards of Conduct for Directors, Officers, and Employees 

1. Section 612.2130 is amended by revising paragraphs (a) and (g) to read as follows: 

§ 612.2130 Definitions. 

* * * * 

(a) "Agent" means any person, other than a director or employee, who represents the System institution in contacts with third parties or who provides professional services to a System institution, such as legal, accounting, appraisal, and other similar services. 

* * * * * 

(g) "Employee" means any salaried officer or part-time, full-time, or temporary salaried employee. 

* * * * * 

2. Section 612.2150 is amended by revising paragraph (b)(6) to read as follows: 

§ 612.2150 Employees -- prohibited acts. 

* * * * * 

(b) * * * 

(6) Shall not serve as an officer or director of an entity that transacts business with a System institution in the district or of any commercial bank, savings and loan, or other non-System financial institution, except employee credit unions. For the purposes of this paragraph, "transacts business" does not include loans by a System institution to a family-owned entity, and does not include transactions with nonprofit entities or entities in which the System institution has an ownership interest. With the prior approval of the board of the employing System institution, an employee may serve as a director of a cooperative which borrows from a bank for cooperatives. Prior to granting approval, the board shall evaluate the potential of the employee's proposed directorship for violating any regulations contained in Subpart B of the FCA regulations with particular emphasis on the requirements of section 612.2190, Devotion of time to official duties. 

* * * * * 

3. Section 612.2200 is amended by revising paragraphs (a) and (c) to read as follows: 

§ 612.2200 Soliciting support in election polls for association, district, service organization, or Federal Farm Credit Board membership. 

(a) No employee or agent of a System institution shall take any part, directly or indirectly, in the designation of nominees for the Federal Farm Credit Board, or the nomination or election of members of a district, association, or service organization board, or make any statement, either orally or in writing, which may be construed as intended to influence any vote in such designations, nominations, or elections. These provisions shall not prohibit employees or agents from providing biographical and other information or engaging in other activities pursuant to the district policies and procedures for nominations and elections. This paragraph does not affect the right of an employee or agent to nominate or vote for directors of an institution of which the employee or agent is a voting member. 

* * * * * 

(c) No director, employee, or agent shall, for the purpose of furthering the interest of any candidate for nomination or election, furnish or make use of System records that are not made available for use by all declared candidates. 

4. Section 612.2220 is amended by revising paragraph (a) as follows: 

§ 612.2220 Political activity. 

(a) No salaried officer or employee of a System institution shall hold a public office or be a candidate for such office unless the bank by which he is employed or which supervises his employer has, after investigation and consideration of all facts involved, determined in writing that such candidacy or holding of public office would not bring justified criticism on the grounds of political activities or partialities or in any other manner adversely affect the best interests of the borrowers or the operations and public image of the System or any institutions thereof. All determinations made hereunder shall be reported to the board of directors of the bank concerned. 

* * * * * 

5. Section 612.2240 is revised to read as follows: 

§ 612.2240 Gifts or favors. 

(a) No director or employee of any System institution shall solicit, give, or receive any gift or present from or to any director or employee of the employing or supervising institution or any supervised institution. This paragraph shall not apply to gifts of a nominal value traditionally exchanged as part of acceptable social amenities. 

(b) No director or employee of any System institution shall at any time solicit or receive contributions from the institution's borrowers or loan applicants for a gift or present to any director or employee of a System institution. 

6. Section 612.2250 is revised to read as follows: 

§ 612.2250 Improper use of official property. 

No director or employee of a System institution shall use the space, personal property, communication, transportation, or other facilities of a System institution for activities or business in such person's personal interest or the personal interest of another. This provision does not apply to the use of property, facilities, or resources pursuant to a lease or contract with the institution which is based on an agreement arrived at following arm's-length negotiations, and which is evidenced in writing setting forth the terms and conditions of such use. Official stationery shall be used only in the conduct of official business of the institution, and shall not be used to express opinions which do not represent the official views of the institution. 

7. Section 612.2260 is amended by revising paragraphs (b) and (c) to read as follows: 

§ 612.2260 Standards of conduct for agents. 

* * * * * 

(b) System institutions shall utilize safe and sound business practices in the engagement, utilization, and retention of agents. These practices shall provide for the selection of qualified and reputable agents. Employing System institutions shall be responsible for the administration of relationships with their agents, and shall take appropriate investigative and corrective action in the case of a breach of fiduciary duties by the agent or failure of the agent to carry out other agent duties as required by contract, FCA regulations, or law. Associations shall report, upon discovery, suspected nonperformance or duties by an agent to the supervisory bank. 

(c) System institutions shall be responsible for exercising corresponding special diligence and control, through good business practices, to avoid or control situations that have inherent potential for sensitivity, either real or perceived. These areas include the employment of agents who are related to directors or employees of the institutions; the solicitation and acceptance of gifts, contributions, or special considerations by agents; and the use of System and borrower information obtained in the course of the agent's association with System institutions. 

(Secs. 5.9, 5.12, 5.18, Pub. L. 92-181, 85 Stat. 619, 620, 621 (12 U.S.C. 2243, 2246 and 2252)) 

Kenneth J. Auberger, 

Acting Governor. 

[FR Doc. 84-32240 Filed 12-7-84; 8:45 am] 
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