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Enforcement of Nondiscrimination on the Basis of Handicap 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This proposed regulation provides for the enforcement of section 504 of the Rehabilitation Act of 1973, as amended, which prohibits discrimination on the basis of handicap, as it applies to the programs or activities conducted by the Farm Credit Administration. 

DATES: To be assured of consideration, comments must be in writing and must be received on or before February 17, 1986. Comments should refer to specific sections in the regulation. 

ADDRESSES: Comments should be sent to Donald E. Wilkinson, Governor, Farm Credit Administration, 1501 Farm Credit Drive, McLean, Virginia 22101-5090. Comments received will be available for public inspection in the Office of the Director, Congressional and Public Affairs Division, 8:00 a.m. to 4:30 p.m. Copies of this notice will be available on tape or reader services will be provided for those with impaired vision. They may be obtained at the above address. 

FOR FURTHER INFORMATION CONTACT: Gary L. Norton, Senior Attorney, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, Virginia 22102-5090, (703) 883-4020. 

TEXT: 
SUPPLEMENTARY INFORMATION: 

Background 

The purpose of this proposed rule is to provide for the enforcement of section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), as it applies to program or activities of the Farm Credit Administration (FCA). As amended by the Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments of 1978 (Sec. 119, Pub. L. 95-602, 92 Stat. 2982), section 504 of the Rehabilitation Act of 1973 states that: 

No otherwise qualified handicapped individual in the United States, * * * shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits or be subjected to discrimination under any program or activity receiving Federal financial assistance or under any program or activity conducted by any Executive agency or by the United States Postal Service. The head of each such agency shall promulgate such regulations as may be necessary to carry out the amendments to this section made by the Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 1978. Copies of any proposed regulation shall be submitted to appropriate authorizing committees of the Congress, and such regulation may take effect no earlier than the thirtieth day after the date on which such regulation is so submitted to such committees. 

(29 U.S.C. 794) (amendment italicized). 

The substantive nondiscrimination obligations of the agency, as set forth in this proposed rule, are identical, for the most part, to those established by Federal regulations for programs or activities receiving Federal financial assistance. See 28 CFR Part 41 (section 504 coordination regulation for federally assisted programs). This general parallelism in accord with the intent expressed by supporters of the 1978 amendment in floor debate, including its sponsor, Rep. James M. Jeffords, that the Federal Government should have the same section 504 obligations as recipients of Federal financial assistance. 124 Cong. Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, E2670 (daily ed. May 17, 1978); id. 124 Cong. Rec. 13,897 (remarks of Rep. Brademas); id. 38,552 (remarks of Rep. Sarasin). 

This regulation has been reviewed by the Department of Justice. It is an adaptation of a prototype prepared by the Department of Justice under Executive Order 12250 (45 FR 72995, 3 CFR 1980 Comp., p. 298) and distributed to Executive agencies. 

This regulation has also been reviewed by the Equal Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 CFR 1978 Comp., p. 206). It is not a major rule within the meaning of Executive Order 12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127); therefore, a regulatory impact analysis has not been prepared. 

This regulation does not have an impact on small entities. It is not, therefore, subject to the Regulatory Flexibility Act (5 U.S.C. 601-612). 

Section-by-Section Analysis: 

Section 6065.601 Purpose. 

Section 606.601 states the purpose of the proposed rule, which is to effectuate section 119 of the Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments of 1978, which amended section 504 of the Rehabilitation Act of 1973 to prohibit discrimination on the basis of handicap in programs or activities conducted by executive agencies or the United States Postal Service. 

Section 606.602 Application. 

The proposed regulation applies to all programs or activities conducted by the agency. Generally, the "programs and activities" of the FCA are the regulation, supervision, and examination of Farm Credit System institutions, and as such do not involve the direct provision of benefits and services to, or participation by, members of the public. Members of the public can avail themselves of the following "programs and activities" which constitute the "programs and activities" of the FCA for purposes of this regulation: 

(a) Attending open meetings of the Federal Farm Credit Board. 

(b) Making inquiries or filing complaints. 

(c) Using the FCA library in McLean, Virginia. 

(d) Seeking employment with the FCA. 

(e) Attending any meeting, conference, seminar, or other program open to the public. 

This regulation does not apply to the institutions that are supervised, regulated, or examined by the FCA. 

Section 606.603 Definitions. 

"Agency." For purposes of this regulation "agency" means the Farm Credit Administration. 

"Assistant Attorney General." "Assistant Attorney General" refers to the Assistant Attorney General, Civil Rights Division, United States Department of Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable persons with impaired sensory, manual, or speaking skills to have an equal opportunity to participate in and benefit from the agency's activities. The definition provides examples of commonly used auxiliary aids. Although auxiliary aids are required explicitly only by § 606.660(a)(1), they may also be necessary to meet other requirements of the regulation. 

"Complete complaint." The definition of "complete complaint" enables the agency to determine the beginning of its obligation to investigate a complaint (see § 606.670(d)). 

"Facility." The definition of "facility" is similar to that in the section 504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), except that the term "rolling stock or other conveyances" has been added and the phrase "or interest in such property" has been deleted to clarify its coverage. The phrase, "or interest in such property," is deleted, because the term "facility," as used in this regulation, refers to structures and to intangible property rights. It should, however, be noted that the regulation applies to all programs and activities conducted by the agency regardless of whether the facility in which they are conducted is owned, leased, or used on some other basis by the agency. The term "facility" is used in §§ 606.649, 606.650, and 606.670(f). 

"Handicapped person." The definition of "handicapped person" is identical to the definition appearing in the section 504 coordination regulation for federally assisted programs (28 CFR 41.31). 

"Qualified handicapped person." The definition of "qualified handicapped person" is a revised version of the definition appearing in the section 504 coordination regulation for federally assisted programs (28 CFR 41.32). Under this definition, a qualified handicapped person is a handicapped person who meets the essential eligibility requirements for participation in the program or activity. 

"Section 504." This definition makes clear that, as used in this regulation, "section 504" applies to all programs or activities conducted by the agency. 

Section 606.610 Self-evaluation. 

The agency shall conduct a self-evaluation of its compliance with section 504 within 1 year of the effective date of this regulation. The process shall include consultation with interested persons, including consultation with handicapped persons or organizations representing handicapped persons. The self-evaluation requirement is present in the existing section 504 coordination regulation for programs or activities receiving Federal financial assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the self-evaluation process to be a valuable means of establishing a working relationship with handicapped persons that promotes both effective and efficient implementation of section 504. 

Section 606.611 Notice. 

Section 606.611 requires the agency to disseminate sufficient information to employees, applicants, participants, beneficiaries, and other interested persons to apprise them of rights and protections afforded by section 504 and this regulation. Methods of providing this information include, for example, the publication of information in handbooks, manuals, and pamphlets that are distributed to the public to describe the agency's programs and activities; the display of informative posters in service centers and other public places; or the broadcast of information by television or radio. 

Section 606.630 General prohibitions against discrimination. 

Section 606.630 is an adaptation of the corresponding section of the section 504 coordination regulation for programs or activities receiving Federal financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The remaining paragraphs in § 606.630 establish the general principles for analyzing whether any particular action of the agency violates this mandate. These principles serve as the analytical foundation for the remaining section of the regulation. Whenever the agency has violated a provision in any of the subsequent sections, it has also violated one of the general prohibitions found in § 606.630. When there is no applicable subsequent provision, the general prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of handicapped persons. The agency may not refuse to provide a handicapped person with an equal opportunity to participate in or benefit from its activities simply because the person is handicapped. Such blatantly exclusionary practices often result from the use of irrebuttable presumptions that absolutely exclude certain classes of disabled persons (e.g., epileptics, hearing-impaired persons, persons with heart ailments) from participation in programs or activities without regard to an individual's actual ability to participate. Use of an irrebuttable presumption is permissible only when in all cases a physical condition by its very nature would prevent an individual from meeting the essential eligibility requirements for participation in the program or activity in question. 

Section 504, however, prohibits more than just the most obvious denials of equal treatment. It is not enough to admit persons in wheelchairs to a presentation if the facilities in which the presentation is conducted are inaccessible. Paragraph (b)(1)(iii), therefore, requires that the opportunity to participate or benefit afforded to a handicapped person be as effective as that afforded to others. The later sections on program accessibility (§§ 606.650-651) and communications (§ 606.660) are specific applications of this principle. 

Despite the mandate of paragraph (d) that the agency administer its programs and conduct its activities in the most integrated setting appropriate to the needs of qualified handicapped persons, paragraph (b)(1)(iv), in conjunction with paragraph (d), permits the agency to develop separate or different aids, benefits, or services when they are necessary to provide handicapped persons with an equal opportunity to participate in or benefit from the agency's programs or activities. Paragraph (b)(1)(iv) requires that different or separate aids, benefits, or services may be provided only when necessary to ensure that access to that activity by handicapped persons is as effective as the access provided to others. Even when separate or different aids, benefits, or services would be more effective, paragraph (b)(2) provides that a qualified handicapped person still has the right to choose to participate in the program that is not designed to accommodate handicapped persons. 

Paragraph (b)(1)(v) prohibits the agency from denying a qualified handicapped person the opportunity to participate as a member of a planning or advisory board. 

Paragraph (b)(1)(vi) prohibits the agency from limiting a qualified handicapped person in the enjoyment of any right, privilege, advantage, or opportunity enjoyed by other receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of administration that deny handicapped person access to the agency's programs or activities. The phrase "criteria or methods of administration" refers to official written agency policies and the actual practices of the agency. This paragraph prohibits both blatantly exclusionary policies or practices and nonessential policies and practices that are neutral on their face, but deny handicapped persons an effective opportunity to participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in § 606.630(b)(3) to the process of selecting sites for construction of new facilities or existing facilities to be used by the agency. Paragraph (b)(4) does not apply to construction of additional buildings at an existing site. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement contractors, from using criteria that subject qualified handicapped persons to discrimination on the basis of handicap. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or Executive order that are designed to benefit only handicapped persons or a given class of handicapped persons may be limited to those handicapped persons. 

Section 606.640 Employment. 

Section 606.640 prohibits discrimination on the basis of handicap in employment by Executive agencies. This regulation is in accord with a decision of the Fifth Circuit that holds that, despite the resulting overlap of courage with section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), Congress intended section 504 to cover the employment practices of Executive agencies. The court also held that in order to give effect to both sections 504 and 501, the administrative procedures of section 501 must be followed in processing section 504 complaints. Prewitt v. United States Postal Service, 662 F.2d 292 (5th Cir. 1981). Consistent with that decision, this section provides that the standards, requirements, and procedures of section 501 of the Rehabilitation Act, as established in regulations of the Equal Employment Opportunity Commission (EEOC) at 29 CFR Part 1613, shall be those applicable to employment in federally conducted programs or activities. In addition to this section. § 606.670(b) of this regulation specifies that the agency will use the existing EEOC procedures to resolve allegations of employment discrimination. Responsibility for coordinating enforcement of Federal laws prohibiting discrimination in employment is assigned to the EEOC by Executive Order 12067 (43 FR 2897, 3 CFR 1978 Comp., p. 206). Under this authority, the EEOC establishes Government-wide standards on nondiscrimination in employment on the basis of handicap. 

Section 606.649 Program Accessibility: Discrimination prohibited. 

Section 606.649 states the general nondiscrimination principle underlying the program accessibility requirements of §§ 606.650 and 606.651. 

Section 606.650 Program accessibility: Existing facilities. 

This regulation adopts the program accessibility concept found in the existing section 504 coordination regulation for programs or activities receiving Federal financial assistance (28 CFR 41.56-.58), with certain modifications. Thus, § 606.650 requires that the agency's program of activities, when viewed in their entirety, be readily accessible to and usable by handicapped persons. The regulation also makes clear that the agency is not required to make each of its existing facilities accessible (§ 606.650(a)(1)). However, § 606.650, unlike 28 CFR 41.56-.57, places explicit limits on the agency's obligation to ensure program accessibility (§ 606.650). 

Paragraph (a)(2) generally codified recent case law that defines the scope of the agency's obligation to ensure program accessibility. This paragraph provides that in meeting the program accessibility requirement the agency is not required to take any action that would result in a fundamental alteration in the nature of its program or activities or in undue financial and administrative burdens. A similar limitation is provided in § 606.660(d). This provision is based on the Supreme Court's holding in Southeastern Community College v. Davis, 442 U.S. 397 (1979), that section 504 does not require program modifications that result in a fundamental alteration in the nature of a program, and on the Court's statement that section 504 does not require modifications that would result in "undue financial and administrative burdens." 442 U.S. at 412. since Davis, circuit courts have applied this limitation on a showing that only one of the two "undue burdens" would be created as a result of the modification sought to be imposed under section 504. See, e.g., Dopico v. Goldschmidt, 687 F.2d 644 (2d Cir. 1982); American Public Transit Association v. Lewis (APTA), 655 F.2d 1272 (D.C. Cir. 1981). Thus, in APTA the United States Court of Appeals for the District of Columbia Circuit applied the Davis language and invalidated the section 504 regulations of the Department of Transportation. The court in APTA noted "that at some point a transit system's refusal to take modest, affirmative steps to accommodate handicapped persons might well violate section 504. But DOT's rules do not mandate only modest expenditures. The regulations require extensive modifications of existing systems and impose extremely heavy financial burdens on local transit authorities." 655 F.2d at 1278. 

The inclusion of paragraph (a)(2) is an effort to conform the agency's regulation implementing section 504 to the Supreme Court's interpretation of the statute in Davis as well as to the decisions of lower courts following the Davis opinion, This paragraph acknowledges, in light of recent case law, that in some situations, certain accommodations for a handicapped person may so alter an agency's program or activity, or entail such extensive costs and administrative burdens, that the refusal to undertake the accommodations is not discriminatory. The failure such a provision could lead to judicial invalidation of the regulation or reversal of a particular enforcement action taken pursuant to the regulation. 

This paragraph, however, does not establish an absolute defense; it does not relieve the agency of all obligations to handicapped persons. Although the agency is not required to take actions that would result in a fundamental alteration in the nature of a program or activity or in undue financial and administrative burdens, it nevertheless must take any other steps necessary to ensure that handicapped persons receive the benefits and services of the federally conducted program or activity. 

It is our view that compliance with § 606.650(a) would in most cases not result in undue financial and administrative burdens on the agency. In determining whether financial and administrative burdens are undue, all agency resources available for use in the funding and operation of the conducted program or activity should be considered. The burden of proving that compliance with § 606.650(a) would fundamentally alter the financial and administrative burdens rests with the agency. The decision that compliance would result in such alteration or burdens must be made by the agency head and must be accompanied by a written statement of the reasons for reaching that conclusion. Any person who believes that he or she or any specific class of persons has been injured by the agency head's decision or failure to make a decision may file a complaint under the compliance procedures established in § 606.670. 

Paragraph (b) suggests some methods by which program accessibility may be achieved including redesign of equipment, reassignment of services to accessible buildings, and provisions of aides. In choosing among methods, the agency shall give priority consideration to those that will provide services in the most integrated setting appropriate to the needs of handicapped persons. Structural changes in existing facilities are required only when these is no other feasible way to make the agency's program accessible. 

Paragraphs (c) and (d) establish time periods for complying with the accessibility requirement. As currently required for federally assisted programs by 28 CFR 41.57(b), the agency must make any necessary structural changes in facilities as soon as practicable, but in no event later than 3 years after the effective date of this regulation. Where structural modifications are required, a transition plan shall be developed within 6 months of the effective date of this regulation. Aside from structural changes, all other necessary steps to achieve compliance shall be taken within 60 days. 

Section 606.651 Accessibility: New construction and alterations. 

Overlapping coverage exists with respect to new construction under section 504, section 502 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 792), and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151-4157). Section 606.651 provides that those buildings that are constructed or altered by, on behalf of, or for the use of the agency shall be designed, constructed, or altered to be readily accessible to and usable by handicapped persons in accordance with 41 CFR 101-19.600 to 101-19.607 (1982). This standard was promulgated pursuant to the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151-4157). We believe that it is appropriate to adopt the existing Architectural Barriers Act standard for section 504 compliance because new and altered buildings subject to this regulation are also subject to the Architectural Barriers Act and because adoption of the standard will avoid duplicative and possibly inconsistent standards. 

Existing building leased by the agency after the effective date of this regulation are not required to meet the new construction standard. They are subject, however, to the requirements of § 606.650. 

Section 606.660 Communications. 

Section 606.660 requires the agency to take appropriate steps to ensure effective communication with personnel of other Federal entities, and members of the public. These steps shall include procedures for determining when auxiliary aids are necessary under § 606.660(a)(1) to afford a handicapped person an equal opportunity to participate in and enjoy the benefits of the agency's program or activity. They shall also include an opportunity for handicapped persons to request the auxiliary aids of their choice. This expressed choice shall be given primary consideration by the agency (§ 606.660). The agency shall honor the choice unless it can demonstrate that another effective means of communication exists or that use of the means chosen would not be required under § 606.660(d). That paragraph limits the obligation of the agency to ensure effective communication in accordance with Davis and the circuit court opinions interpreting it (see supra, preamble § 606.650). Unless not required by § 606.660(d), the agency shall provide auxiliary aids at no cost to the handicapped person. 

It is our view that compliance with § 606.660 would in most cases not result in undue financial and administrative burdens on the agency. In determining whether financial and administrative burdens are undue, all agency resources available for use in the funding and operation of the conducted program or activity should be considered. The burden of proving that compliance with § 606.660 would fundamentally alter the nature of a program or activity or would result in undue financial and administrative burdens rests with the agency. The decision that compliance would result in such alteration or burdens must be made by the agency head and must be accompanied by a written statement of the reasons for reaching that conclusion. Any person who believes that he or she or any specific class of persons has been injured by the agency head's decision or failure to make a decision may file a complaint under the compliance procedures established in § 606.670. 

In some circumstances, a notepad and written materials may be sufficient to permit effective communication with a hearing-impaired person. In many circumstances, however, they may not be, particularly when the information being communicated in complex or exchanged for a lengthy period of time (e.g., a meeting) or where the hearing-impaired person is not skilled in spoken or written language. Then, a sign language interpreter may be appropriate. For vision-impaired persons, effective communication might be achieved by several means, including readers and audio recordings. In general, the agency intends to make clear to the public: (1) The communications services it offers to afford handicapped persons an equal opportunity to participate in or benefit from its programs or activities, (2) the opportunity to request a particular mode of communication, and (3) the agency's preferences regarding auxiliary aids if it can demonstrate that several different modes are effective. 

The agency shall ensure effective communication with vision-impaired and hearing-impaired persons involved in hearings conducted by the agency. Auxiliary aids must be afforded where necessary to ensure effective communication at the proceedings. If sign language interpreters are necessary, the agency may require that it be given reasonable notice prior to the proceeding of the need for an interpreter. Moreover, the agency need not provide individually prescribed devices, readers for personal use or study, or other devices of a personal nature (§ 606.660 (a)(1)(ii)). For example, the agency need not provide eye glasses or hearing aids to handicapped persons. Similarly, the regulation does not require the agency to provide wheelchairs to persons with mobility impairments. 

Paragraph (b) requires the agency to provide information to handicapped persons concerning accessible services, activities, and facilities. Paragraph (c) requires to provide signage at inaccessible facilities that directs users to locations with information about accessible facilities. 

Section 606.670 Compliance procedures. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section establish the procedures for processing complaints other than employment complaints. Paragraph (b) provides that the agency will process employment complaints according to procedures established in existing regulations of the EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791). 

The agency is required to accept and investigate all complete complaints (§ 606.670(d)). It it determines that it does not have jurisdiction over a complaint, it shall promptly notify the complainant and make reasonable efforts to refer the complaint to the appropriate entity of the Federal Government (§ 606.670(e)). 

Paragraph (f) requires the agency to notify the Architectural and Transportation Barriers Compliance Board upon receipt of a complaint alleging that a building or facility subject to the Architectural Barriers Act or section 504 was designed, constructed, or altered in a manner that does not provide ready access and use to handicapped persons. 

Paragraph (g) requires the agency to provide to the complainant, in writing, findings of fact and conclusions of law, the relief granted if noncompliance is found, and notice of the right to appear (§ 606.670(g)). One appeal within the agency shall be provided (§ 606.670(i)). The appeal will not be heard by the same person who made the initial determination of compliance or noncompliance (§ 606.670(i)). 

Paragraph (1) permits the agency to delegate its authority for investigating complaints to other Federal agencies. However, the statutory obligation of the agency to make a final determination of compliance or noncompliance may not be delegated. List of Subjects in 12 CFR Part 606 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, Equal employment opportunity, Federal buildings and facilities, Handicapped, Nondiscrimination, Physically handicapped. 

For the reasons set forth in the preamble, Chapter VI, Title 12, of the Code of Federal Regulations is proposed to be amended by adding Part 606 as follows: 

PART 606 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN PROGRAMS OR ACTIVITIES CONDUCTED BY THE FARM CREDIT ADMINISTRATION 

Sec. 

606.601 Purpose. 

606.602 Application. 

606.603 Definitions. 

606.604-606.609 [Reserved]. 

606.610 Self-evaluation. 

606.611 Notice. 

606.612-606.629 [Reserved]. 

606.630 General prohibitions against discrimination. 

606.631-606.639 [Reserved] 

606.640 Employment. 

606.641-606.648 [Reserved] 

606.649 Program accessibility: Discrimination prohibited. 

606.650 Program accessibility: Existing facilities. 

606.651 Program accessibility: New construction and alterations. 

606.652-606.659 [Reserved] 

606.660 Communications. 

606.661-606.669 [Reserved] 

606.670 Compliance procedures. 

606.671-606.999 [Reserved] 

Authority: 29 U.S.C. 794. 

§ 606.601 Purpose. 

The purpose of this part is to effectuate section 119 of the Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments of 1978, which amended section 504 of the Rehabilitation Act of 1973 to prohibit discrimination on the basis of handicap in programs or activities conducted by Executive agencies or the United States Postal Service. 

§ 606.602 Application. 

This part applies to all programs or activities conducted by the agency. Generally, the "programs and activities" of the Farm Credit Administration are regulation, supervision, and examination of Farm Credit System institutions, and, as such, do not involve the direct provision of benefits and services to, or participation by, members of the public. Members of the public can avail themselves of the following "programs and activities" which constitute the "programs and activities" of the FCA purposes of this regulation: 

(a) Attending open meetings of the Federal Farm Credit Board. 

(b) Making inquiries or filing complaints. 

(c) Using the FCA library in McLean, Virginia. 

(d) Seeking employment with FCA. 

(e) Attending any meeting, conference, seminar, or other program open to public. 

This regulation does not apply to the institutions that are supervised, regulated, or examined by the FCA. 

§ 606.603 Definitions. 

For purposes of this part, the term -- 

(a) "Agency" means the Farm Credit Administration. 

(b) "Assistant Attorney General" means the Assistant Attorney General, Civil Rights Division, United States Department of Justice. 

(c) "Auxiliary aids" means services or devices that enable persons with impaired sensory, manual, or speaking skills to have an equal opportunity to participate in, and enjoy the benefits of, programs or activities, conducted by the agency. For example, auxiliary aids useful for persons with impaired vision include readers, Brailled materials, audio recordings, and other similar services and devices. Auxiliary aids useful for persons with impaired hearing include telephone handset amplifiers, telephones compatible with hearing aids, telecommunication devices for deaf persons (TDD's), interpreters, notetakers, written materials, and other similar services and devices. 

(d) "Complete complaint" means a written statement that contains the complainant's name and address and describes the agency's actions in sufficient detail to inform the agency of the nature and date of the alleged violation of section 504. It shall be signed by the complainant or by someone authorized to do so on his or her behalf. Complaints filed on behalf of classes or third parties shall describe or identify (by name, if possible) the alleged victims of discrimination. 

(e) "Facility" means all or any portion of buildings, structures, equipment, roads, walks, parking lots, rolling stock or other conveyances, or other real or personal property. 

(f) "Handicapped person" means any person who has a physical or mental impairment that substantially limits one or more major life activities, has a record of such an impairment, or is regarded as having such an impairment. As used in this definition, the phrase -- 

(1) "Physical or mental impairment" includes -- 

(i) Any physiological disorder or conditions, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities. The term "physical or mental impairment" includes, but is not limited to, such diseases and conditions as orthopedic, visual, speech, and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 

(i) Has a physical or mental impairment that does not substantially limit major life activities but is treated by the agency as constituting such a limitation; 

(ii) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or 

(iii) Has none of the impairments defined in paragraph (f)(1) of this definition but is treated by the agency as having such an impairment. 

(g) "Qualified handicapped person" means a qualified handicapped person who meets the essential eligibility requirements for participation in the program or activity by the agency. 

(h) "Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. L. 93-112, 87 Stat. 394 (29 U.S.C. 794)), as amended by the Rehabilitation Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617), and the Rehabilitation, Comprehensive Services, and Develop-mental Disability Amendment of 1978 (Pub. L. 95-602, 92 Stat. 2955). 

§§ 606.604-606.609 [Reserved] 

§ 606.610 Self-evaluation. 

(a) The agency shall, within 1 year of the effective date of this part, evaluate, with the assistance of interested persons, including handicapped persons or organizations representing handicapped persons, its current policies, and the effects thereof, that do not or may not meet the requirements of this part, and, to the extent modification of any such policies and practices is required, the agency shall proceed to make the necessary modifications. 

(b) The agency shall, for at least 3 years following completion of the evaluation required under paragraph (a) of this section, maintain on file and make available for public inspection -- 

(1) A list of interested persons consulted; 

(2) A description of areas examined and problems identified; and 

(3) A description of any modifications made. 

§ 606.611 Notice. 

The agency shall make available to employees, applicants, participants, beneficiaries, and other interested persons such information regarding the provisions of this part and its applicability to the programs or activities conducted by the agency, and make such information available to them in such manner as the agency head finds necessary to apprise such persons of the protections against discrimination assured them by section 504 and this regulations. 

§§ 606.612-606.629 [Reserved] 

§ 606.630 General prohibitions against discrimination. 

(a) No qualified handicapped person shall, on the basis of handicap, be excluded from participation in, be denied the benefits of, or otherwise be subjected to discrimination under any program or activity of the agency. 

(b)(1) The agency, in providing any aid, benefit, or service, may not, directly or through contractual or other arrangements, on the basis of handicap -- 

(i) Deny a qualified handicapped person the opportunity to participate in or benefit from the activity, aid, benefit, or service; 

(ii) Afford a qualified handicapped person an opportunity to participate in or benefit from the aid, benefit, or service that is not equal to that afforded others; 

(iii) Provide a qualified handicapped person with an aid, benefit, or service that is not effective in affording equal opportunity to obtain the same result, or to gain the same benefit, as that provided to others; or 

(iv) Provide different or separate aid, benefit, or service to handicapped persons or to any class of handicapped persons than is provided to others unless such action is necessary to provide qualified handicapped persons with aids, benefits, or services that are as effective as those provided to others. 

(2) The agency may not deny a qualified handicapped person the opportunity to participate in programs or activities that are not separate or different, despite the existence of permissibly separate or different programs or activities. 

(3) The agency may not, directly or through contractual or other arrangements, utilize criteria or methods of administration the purpose or effect of which would -- 

(i) Subject qualified handicapped persons to discrimination on the basis of handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a program or activity with respect to handicapped persons. 

(4) The agency may not, in determining the site or location of a facility, make selections the purpose or effect of which would -- 

(i) Exclude handicapped persons or otherwise subject them to discrimination; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of a program or activity with respect to handicapped persons. 

(5) The agency, in the selection of procurement contractors, may not use criteria that subject qualified handicapped persons to discrimination on the basis of handicap. 

(c) The exclusion of nonhandicapped persons from the benefits of a program limited by Federal statute or Executive order to handicapped persons or the exclusion of a specific class of handicapped persons from a program limited by Federal statute or Executive order to a different class of handicapped persons is not prohibited by this part. 

(d) The agency shall conduct its activities in the most integrated setting appropriate to the needs of qualified handicapped persons. 

§§ 606.631-606.639 [Reserved] 

§ 606.640 Employment. 

No qualified handicapped person shall, on the basis of handicapped, be subject to discrimination in employment under any program or activity conducted by the agency. The definitions, requirements, and procedures of section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established in 29 CFR Part 1613, shall apply to employment by the agency. 

§§ 606.641-606.648 [Reserved] 

§ 606.649 Program accessibility: Discrimination prohibited. 

Except as otherwise provided in §§ 606.650 and 606.651, no qualified handicapped persons shall, because the agency's facilities are inaccessible to or unusable by handicapped persons, be denied the benefits of, be excluded from participation in, or otherwise be subjected to discrimination under any program or activity conducted by the agency. 

§ 606.650 Program accessibility: Existing facilities. 

(a) General. The activities of the agency shall be conducted in a manner that, when viewed in their entirety, provides ready accessibility to and usability by handicapped persons. This paragraph does not -- 

(i) Necessarily require the agency to make each of its existing facilities accessible to and usable by handicapped persons; or 

(2) Require the agency to take any action that it can demonstrate would result in a fundamental alteration of the activity or in undue financial and administrative burdens. In those circumstances where agency personnel believe that the proposed action would fundamentally alter the program or activity or would result in undue financial and administrative burdens, the agency has the burden of proving that compliance with paragraph (a) of this section would result in such alteration or burdens. The decision that compliance would result in such alteration or burdens must be made by the agency head after considering all agency resources available for use in the funding and operation of the conducted program or activity, and must be accompanied by a written statement of the reasons for reaching that conclusion. If an action would result in such an alteration or such burdens, the agency shall take any other action that would not result in such an alteration or such burdens but would nevertheless ensure that handicapped persons receive the benefits and services of the program or activity. 

(b) Methods. The agency may comply with the requirements of this section through such means as redesign of equipment, reassignment of services to accessible buildings, assignment of aids to beneficiaries, home visits, delivery of services at alternate accessible sites, alteration of existing facilities and construction of new facilities, or any other methods that result in making its programs or activities readily accessible to and usable by handicapped persons. The agency is not required to make structural changes in existing facilities where other methods are effective in achieving compliance with this section. The agency, in making alterations to existing buildings, shall meet accessibility requirements to the extent compelled by the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151-4157), any regulations implementing it. In choosing among available methods for meeting the requirements of this section, the agency shall give priority to those methods that provide the most integrated setting appropriate. 

(c) Time period for compliance. The agency shall comply with the obligations established under this section within 60 days of the effective date of this part except that where structural changes in facilities are undertaken, such changes shall be made within 3 years of the effective date of this part, but in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will be undertaken to achieve accessibility, the agency shall develop, within 6 months of the effective date of this part, a transition plan setting forth the steps necessary to complete such changes. The plan shall be developed with the assistance of interested persons, including handicapped persons or organizations representing handicapped persons. A copy of the transition plan shall be made available for public inspection. The plan shall, at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the accessibility of its programs or activities to handicapped persons; 

(2) Describe in detail the methods that will be used to make the facilities accessible; 

(3) Specify the schedule for taking the steps necessary to achieve compliance with this section, and if the time period of the transition plan is longer than 1 year, identify steps that will be taken during each year of the transition period; 

(4) Indicate the official responsible for implementation of the plan; and 

(5) Identify the persons or groups with whose assistance the plan was prepared. 

§ 606.651 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on behalf of, or for the use of the agency shall be designed, constructed, or altered so as to be readily accessible to and usable by handicapped persons. The definitions, requirements, and standards of the Architectural Barriers Act (42 U.S.C. 4151-4157), as established in 41 CFR 101-19.600 to 101-19.607, apply to buildings covered by this section. 

§§ 606.652-606.-659 [Reserved] 

§ 606.660 Communications. 

(a) The agency shall take appropriate steps to ensure effective communication with personnel of other Federal entities and members of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to afford a handicapped person an equal opportunity to participate in and enjoy the benefits of an agency program or activity. 

(i) In determining what type of auxiliary aid is necessary, the agency shall give primary consideration to the requests of the handicapped person. 

(ii) The agency need not provide individually prescribed devices, readers for personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with persons by telephone, telecommunications devices for deaf persons (TDD's) or equally effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with impaired vision or hearing, can obtain information as to the existence and location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its inaccessible facilities, directing users to a location at which they can obtain information about accessible facilities. The international symbol for accessibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not require the agency to take any action that it can demonstrate would result in a fundamental alteration in the nature of a program or activity or in undue financial and administrative burdens. In those circumstances where agency personnel believe that the proposed action would fundamentally alter the program or activity or would result in undue financial and administrative burdens, the agency has the burden of proving that compliance with this section would result in such alteration or burdens. The decision that compliance would result in such alteration or burdens must be made by the agency head after considering all agency resources available for use in the funding and operation of the conducted program or activity, and must be accompanied by a written statement of the reasons for reaching that conclusion. If an action required to comply with this section would result in such an alteration or such burdens, the agency shall take any other action that would not result in such an alteration of such burdens but would nevertheless ensure that, to the maximum extent possible, handicapped persons are able to receive the benefits and services of the program or activity. 

§§ 606.661-606.669 [Reserved] 

§ 606.670 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies to all allegations of discrimination on the basis of handicap in activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 with respect to employment according to the procedures established in 29 CFR 1613 pursuant to section 501 of the Rehabilitation Act of 1973 (29 U.S.C 791). 

(c) Responsibility for implementation and operation of this section shall be vested in the Deputy Governor, Office of Administration. 

(d) The agency shall accept and investigate all complete complaints for which it has jurisdiction. All complete complaints must be filed within 180 days of the alleged act of discrimination. The agency may extend this time period for good cause. 

(e) If the agency receives a complaint over which it does not have jurisdiction, it shall promptly notify the complainant and shall make reasonable efforts to refer the complaint to the appropriate Government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers Compliance Board upon receipt of any complaint alleging that a building or facility that is subject to the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151-4157), or section 502 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 792), is not readily accessible to and usable by handicapped persons. 

(g) Within 180 days of the receipt of a complete complaint for which it has jurisdiction, the agency shall notify the complainant of the results of the investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must be filed by the complainant within 90 days of receipt from the agency of the letter required by this paragraph. The agency may extend this time for good cause. 

(i) Timely appeals shall be accepted and processed by the Deputy Governor, Office of Administration, or his/her designee. 

(j) The agency shall notify the complainant of the results of the appeal within 60 days of the receipt of the request. If the agency determines that it needs additional information from the complainant, it shall have 60 days from the date it receives the additional information to make its determination on the appeal. 

(k) The time limits cited in paragraphs (g) and (j) of this section may be extended with the permission of the Assistant Attorney General. 

(l) The agency may delegate its authority for conducting complaint investigations to other Federal agencies, except that the authority for making the final determination may not be delegated. 

§§ 606.671-606.999 [Reserved] 

Donald E. Wilkinson, 

Governor. 
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