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 12 CFR Part 611 

Organization; Voluntary or Involuntary Liquidations of Farm Credit System Banks and Associations 

AGENCY: Farm Credit Administration. 

ACTION: Proposed rule. 

SUMMARY: The Farm Credit Administration ("FCA"), by its Federal Farm Credit Board ("Federal Board"), publishes for comment proposed amendments to its regulation relating the voluntary or involuntary liquidations of Farm Credit System ("System") banks and associations. 12 CFR 611.1130 is the existing FCA regulation governing voluntary and involuntary liquidations. The proposed regulations incorporate the provisions contained in the orders that have been issued by the FCA to date in connection with specific receiverships and set forth the powers and duties of receivers, the rights of creditors and stockholders and the inventory and examination requirements associated with receiverships. 

DATE: Written comments must be received on or before March 15, 1985. 

ADDRESS: Comments should be submitted in writing to Donald E. Wilkinson, Governor, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090. Copies of all written comments received will be available for inspection by interested parties in the Office of the Director, Congressional and Public Affairs Division, Office of Administration, Farm Credit Administration. 

FOR FURTHER INFORMATION CONTACT: Gary L. Norton, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4020. 

TEXT: 
SUPPLEMENTARY INFORMATION: The Farm Credit Act of 1971, 12 U.S.C. 2001, et seq., provides that voluntary and involuntary liquidations of System banks and associations shall be conducted in accordance with regulations of the FCA. This provision provides the sole authority pursuant to which System institutions may be liquidated and requires the FCA to establish the procedures governing such liquidations. The existing regulation governing receiverships is contained in 12 CFR 611.1130. The regulation relates only to System associations and provides that an involuntary liquidation shall be conducted upon such terms as the Governor of the FCA may prescribe on a case-by-case basis, and that in voluntary liquidations the supervising bank shall appoint a liquidating agent. In accordance with 12 CFR 611.1130, the FCA has issued orders that set forth specific powers and duties of the receivers appointed for the liquidation of System associations and has established administrative guidelines governing the winding up of the affairs of those institutions. In the case of a voluntary liquidations of a production credit association, the Federal intermediate credit bank ("FICB") in the district involved has submitted to the FCA for approval procedures governing the liquidating agents that have been appointed by the FICB. 

The powers and duties of receivers of System associations and the procedures governing liquidations were developed following an analysis of similar procedures governing liquidations under the jurisdiction of the Federal Deposit Insurance Corporation and Federal Savings and Loan Insurance Corporation with necessary adjustments to accommodate differences among the institutions involved. 

The Federal Board has determined that the FCA receivership regulations should be expanded to include the basic provisions that have heretofore been contained in the orders appointing receivers, and should apply to banks as well as associations. These provisions in the regulations will assist in clarifying the status of receivers of System institutions as agents of the FCA and will enhance the ability of receivers to carry out their responsibilities. Accordingly, the Federal Board has proposed regulations governing voluntary and involuntary liquidations that include the specific provisions contained in FCA orders issued to date appointing association receivers, and has included comparable provisions relating to receiverships for System banks. The proposed regulations set forth procedures for placing a bank or association into receivership, the powers and duties of receivers, the rights of creditors and stockholders of an institution in liquidation, and the inventory and examination requirements associated with receiverships. 

List of Subjects in 12 CFR Part 611 

Agriculture, Banks, banking, Credit. 

As stated in the preamble, it is proposed that Part 611 of Chapter VI, Title 12 of the Code of Federal Regulations, be amended as follows: 

1. By adding new Subparts I and J to 12 CFR Part 611 to read as follows: 

PART 611 -- ORGANIZATION 

Subpart I -- Liquidation of Associations 

Sec. 

611.1160 Appointment of receivers. 

611.1161 Powers and duties of the receiver. 

611.1162 Preservation of equity. 

611.1163 Notice to stockholders. 

611.1164 Creditors' claims. 

611.1165 Sale and transfer of loans. 

611.1166 Priority of claims. 

611.1167 Inventory, examination and audit. 

611.1168 Final discharge and release of receiver. 

Subpart J -- Liquidation of Banks 

611.1170 Appointment of receiver. 

611.1171 Powers and duties of the receiver. 

611.1172 Preservation of equity. 

611.1173 Notice to associations, cooperative borrowers, and other financing institutions. 

611.1174 Creditors' claims and priority of claims. 

611.1175 Inventory, examination and audit. 

611.1176 Final discharge and release of receiver. 

Authority: Secs. 5.9, 5.12, 5.18, Pub. L. 92-181, 85 Stat. 619, 620, 621, 12 U.S.C. 2243, 2246 and 2252. 

Subpart I -- Liquidation of Associations 

§ 611.1160 Appointment of receivers. 

(a) The board of directors of an association, by the adoption of an appropriate resolution, may vote to liquidate the association, and upon approval of the resolution by the Farm Credit Administration after consultation with the supervisory bank, the Governor by order may place the association in receivership. 

(b) Upon default of any obligation by an association, the Governor by order may declare the association insolvent and appoint a receiver. 

(c) Upon the appointment of a receiver, the Governor shall immediately notify the institution and its supervisory bank and notice of the appointment shall be published in the Federal Register. 

(d) Upon the issuance of the order placing an association in liquidation all rights, privileges and powers of the board of directors, officers and employees of the association are vested exclusively in the receiver, and said individuals are suspended. 

(e) The voluntary or involuntary liquidation of an association shall be conducted by the receiver as agent of the Farm Credit Administration. The receiver shall be responsible for collecting the assets, paying the creditors, and paying any liquidating dividend to stockholders of the association. Upon completion of the liquidation and discharge of the receiver by the Farm Credit Administration, the Governor will cancel the charter of the association. 

(f) When the Governor approves the voluntary liquidation of an association, the Governor shall appoint the supervisory bank as the receiver, except where the Governor determines in his sole discretion that such appointment would not be in the best interests of the creditors and stockholders of the association. Subject to the approval of the Farm Credit Administration, the supervisory bank may appoint liquidating agents for collecting the assets, paying the creditors, and paying any liquidating dividends to the stockholders of the association. Upon completion of the liquidation and discharge of the receiver by the Farm Credit Administration, the Governor will cancel the charter of the association. 

(g) The Governor may at any time direct the receiver to turn over the association to its previous management or remove and replace the receiver. 

§ 611.1161 Powers and duties of the receiver. 

A receiver of an association is an agent of, and is subject to the specific procedures and approval requirements established by the Farm Credit Administration. When a supervising bank is appointed receiver of an association in voluntary liquidation, such bank shall adopt, subject to Farm Credit Administration approval, appropriate procedures governing the activities of its liquidating agents. As the agent of the Farm Credit Administration and acting on behalf of the association in receivership, the receiver is authorized and empowered to: 

(a) Exercise all powers as are conferred upon the officers and directors of the association under law and the charter, articles and bylaws of the association. 

(b) Take any action the receiver considers appropriate or expedient to carry on the business of the association during the process of liquidating its assets and winding up its affairs; 

(c) Extend credit to existing borrowers as necessary to honor existing commitments and to effectuate the purposes of the receivership; 

(d) Borrow such sums as may be necessary to effectuate the purpose of the receivership; 

(e) Pay any sum the receiver deems necessary or advisable to preserve, conserve, or protect the association's assets or property, or rehabilitate or improve such property and assets; 

(f) Pay any sum the receiver deems necessary or advisable to preserve, conserve, or protect any assets or property, on which the association has a lien or in which the association has a financial or property interest, and pay off and discharge any liens, claims, or charges of any nature against such property; 

(g) Investigate any matter related to the conduct of the business of the association including, but not limited to, any claim of the association against any individual or entity and institute appropriate legal or other proceedings in the name of the association to prosecute such claims; 

(h) Institute, prosecute, maintain, defend, intervene, and otherwise participate in the name of the association in any legal proceeding by or against the association or in which the association or its creditors or members have any interest, and represent in every way the association, its members and creditors; 

(i) Employ attorneys to give legal advice and assistance to the receivership generally or on particular matters, and pay their retainers, compensation, and expenses, including litigation costs; 

(j) Hire any employees necessary for proper administration of the receivership, including the hiring of liquidation agents, which employees shall be covered by a bond satisfactory to the receiver and the Farm Credit Administration; 

(k) Execute, acknowledge, and deliver, in person or through a general or specific delegation, any instrument necessary for any authorized purpose, and any instrument executed under this paragraph shall be valid and effectual as if it had been executed by the association's officers by authority of its board of directors; 

(l) Sell for cash any mortgage, deed of trust, chose in action, note, contract, judgment or decree, stock, or debt owing to the association or any property (real or personal, tangible or intangible) acquired in satisfaction thereof; 

(m) Purchase or lease office space, automobiles, furniture, equipment, supplies and purchase insurance, professional and technical services necessary for the conduct of the receivership; 

(n) Release any assets or property of any nature, regardless of whether the subject of pending litigation, and repudiate, with cause, any lease or executory contract the receiver considers burdensome; 

(o) Settle, release, or obtain release of, for cash or other consideration, claims and demands against or in favor of the association or the receiver; 

(p) Pay out of the assets of the association all expenses of the receivership and all costs of carrying out or exercising the rights, powers, privileges, and duties as receiver; 

(q) Pay out of the assets of the association all approved claims of indebtedness in accordance with priorities established herein; 

(r) Take all actions and have such rights, powers and privileges as are necessary and incident to the exercise of any specific power; and 

(s) Take such actions, and have such additional rights, powers, privileges, immunities, and duties as the Farm Credit Administration authorizes, directs, confers or imposes by order or by amendment of an order or by regulation. 

§ 611.1162 Preservation of equity. 

(a) Except as provided for upon final distribution of the assets of the association, no capital stock, participation certificates, equity reserves or other allocated equities of an association in receivership shall be issued, allocated, retired, sold, distributed, transferred, assigned, or applied against any indebtedness of the owners of such equities. 

(b) Immediately upon the adoption of a resolution by its board of directors to liquidate the association or upon the issuance by the Governor of an order declaring an association insolvent and appointing a receiver, the capital stock, participation certificates, equity reserves and allocated equities of the association shall not be issued, allocated, retired, sold, distributed, transferred, assigned, or applied against any indebtedness of the owners of such equity until such time as the Farm Credit Administration disapproves such resolution. In the event the resolution is approved and the association is placed in receivership, the provisions of paragraph (a) of this section shall govern further disposition of the equities of the association. 

§ 611.1163 Notice to stockholders. 

As soon as practicable after the receiver takes possession of the association, the receiver shall notify by first class mail, each holder of stock and participation certificates of the following matters: 

(a) The number of shares such holder owns; 

(b) That the stock and other equities of the association may not be retired or transferred until the liquidation is completed; whereupon, the receiver will distribute a liquidating dividend, if any, to the owners of such equities; 

(c) The options available to such holder regarding the repayment or transfer of loans; 

(d) The services available to current borrowers during the winding up of the affairs of the association; 

(e) The name(s) and location(s) of the other association(s) to which the territory has been transferred; and 

(f) Such other matters as the receiver or the Farm Credit Administration deems necessary. 

§ 611.1164 Creditors' claims. 

(a) The receiver shall publish promptly a notice to creditors to present their claims against the association, with proof thereof, to the receiver by a date specified in the notice, which shall be 90 calendar days after the first publication. The notice shall be published again 30 days and 60 days, respectively, after the first publication. Claims filed after the specified date shall be disallowed, except as the receiver may approve them for full or partial payment from the association's assets remaining undistributed at the time of approval. The receiver shall promptly send, by first class mail a similar notice to any creditor shown on the association's books at the creditor's last address appearing thereon. 

(b) The receiver shall allow any claim that is timely received and proved to the receiver's satisfaction. The receiver may disallow in whole or in part any creditor's claim or claim of security, preference, or priority which is not proved to the receiver's satisfaction or is not timely received and shall notify the claimant of the disallowance and reason therefore. Sending by first class mail notice of the disallowance to the claimant's address appearing on the proof of claim shall be sufficient notice. Unless, within 30 days after notice of disallowance is mailed, the claimant files a written request for payment regardless of the disallowance, disallowance shall be final. The receiver shall reconsider any claim upon the timely request of the claimant and, may approve or disapprove such claim in whole or in part. 

(c) The receiver shall cause to be filed with the Farm Credit Administration, at such times and in such manner as Farm Credit Administration shall require, a complete list of claims presented, indicating the character of each claim and whether allowed by the receiver. 

(d) Creditors' claims that are allowed shall be paid by the receiver from time to time, to the extent funds are available therefore and in accordance with the priorities established herein and in such manner and amounts as the receiver deems appropriate. In the event the association has a claim against a creditor of the association, the receiver shall offset the amount of such claim against the claim asserted by such creditor. 

§ 611.1165 Sale and transfer of loans. 

(a) The receiver is authorized to sell loans to any commercial lending institution at fair market value (including any amount borrowed to purchase stock in the association); and 

(b) The receiver is authorized to sell loans to an association that has been authorized, by charter amendment, agreement or otherwise, to make loans in the territory heretofore served by the association ("purchasing association") only on the following basis: 

(1) A loan may be sold at its fair market value (including the amount borrowed to purchase stock or participation certificates in the association) and the borrower will immediately make the required capital investment in the purchasing association by providing cash sufficient therefore or by increasing the loan by an amount necessary to make such capital investment; or 

(2) The loan may be sold at its fair market value (including the amount borrowed to purchase stock or participation certificates in the association) in conjunction with an agreement between the borrower, the receiver, the supervising bank, and the purchasing association, which provides for a loan from the supervising bank to the borrower or the purchasing association in the amount of the required capital investment in the purchasing association, to be repaid on or before the completion of the liquidation of the association, on terms set forth in the agreement. 

§ 611.1166 Priority of claims. 

(a) The following priority of claims shall apply to the distribution of the assets of an association in liquidation: 

(1) All costs, expenses and debts of the association in receivership that were incurred on or after the date of the appointment of the receiver. 

(2) All claims for taxes. 

(3) All claims of creditors which are secured by, or constitute a lien on, assets or property of the association in accordance with the laws of the jurisdiction in which the association is located, and in the order of priority established by such laws. 

(4) The claim of the supervising bank, except as provided for in paragraph (a)(3) of this section, based on the financing agreement between the association and the bank, including interest accrued before and after the appointment of the receiver, minus any setoff for stock of the supervising bank owned by the association. 

(5) All claims of general creditors. 

(b) All claims of each class described in paragraph (a) of this section shall be paid in full, or provision made for such payment, prior to the payment of any claim of a lesser priority. If there are insufficient funds to pay any class of claims in full, distribution on such class shall be on a pro rata basis. 

(c) Following the payment of all claims the receiver shall distribute the remainder of the assets of the association to the owners of stock, participation certificates and other equities in accordance with the priorities set forth in the bylaws of the association. 

§ 611.1167 Inventory, examination and audit. 

(a) As soon as practicable after taking possession of an association, the receiver shall make an inventory of the assets and liabilities as of the date possession was taken. Such inventory shall include the book value and the fair market value of the association's assets. The method of listing assets must provide such information to the satisfaction of the Farm Credit Administration. One copy of the inventory shall be filed with the Farm Credit Administration. 

(b) The association in receivership shall be examined and audited by the Farm Credit Administration on an annual basis. The cost of such examination and audit, as determined by the Farm Credit Administration, shall be paid from the assets of the association in receivership. 

(c) The Farm Credit Administration may from time to time prescribe accounting practices to be followed and require such audit or other reports covering any matters related to the operations of the association or the receivership as it deems appropriate on such forms as it may prescribe. One copy of the reports required by this section shall be filed with the Deputy Governor, Office of Examination and Supervision, Farm Credit Administration, and one copy shall be retained in the receiver's principal office. 

§ 611.1168 Final discharge and release of receiver. 

The association shall continue as an association chartered in accordance with the Act until such time as the liquidation has been completed and the charter of the association has been cancelled by the Governor of the Farm Credit Administration. When the receiver recommends final distribution of assets or is otherwise relieved of its duties by the Farm Credit Administration, the receiver shall file with the Farm Credit Administration a detailed report in a form satisfactory to the Farm Credit Administration. Unless the Farm Credit Administration otherwise directs, upon final liquidation of the receivership or when the receiver completes or is otherwise relieved of its duties, the receivership shall be examined and audited pursuant to 12 CFR 617.7090. The receiver' accounts shall thereupon be approved or disapproved, and if approved, the receiver shall thereby be completely and finally released. 

Subpart J -- Liquidation of Banks 

§ 611.1170 Appointment of receiver. 

(a) The board of directors of a bank, by the adoption of appropriate resolution, may vote to liquidate the bank, and upon approval of the resolution by the Farm Credit Administration, the Governor may, by order, place the bank in receivership. 

(b) Upon the default of any obligation by a bank, or upon a determination by the Governor, in accordance with section 4.4 of the Act (12 U.S.C. 2155), that the bank will default on its portion of a Systemwide and/or consolidated obligation in the absence an assessment by the Governor of other System banks that are jointly liable on such obligation, the Governor by order, may declare the bank insolvent and appoint a receiver. 

(c) Upon the issuance of an order placing a bank in liquidation, all rights, privileges and powers of the board of directors, officers and employees of the bank are vested exclusively in the receiver, and such individuals are suspended. 

(d) A voluntary or involuntary liquidation of a bank shall be conducted by the receiver, as agent of the Farm Credit Administration. 

The receiver shall be responsible for collecting the assets, paying the creditors, paying any liquidating dividend to stockholders and winding up the affairs of the bank. Upon completion of the liquidation the Governor will revoke the charter of the bank. 

(e) The Governor may at any time direct the receiver to return the bank to the previous management or remove or replace the receiver. 

§ 611.1171 Powers and duties of the receiver. 

A receiver of a bank is an agent of the Farm Credit Administration and has the same powers and duties with respect to a bank in receivership as the receiver of an association has in accordance with § 611.1161. In interpreting § 611.1161 for purposes of this section, the word "bank" shall be read for the word "association." 

§ 611.1172. Preservation of equity. 

(a) Except as provided for upon a formal distribution of the assets of the bank, no capital stock, participation certificates, equity reserves or other allocated equities of a bank in receivership shall be issued, allocated retired, sold, distributed, transferred, assigned or applied against any indebtedness of the owners of such equities. 

(b) Immediately upon the adoption of a resolution by its board of directors to liquidate a bank or upon the issuance by the Governor of an order declaring a bank insolvent and appointing a receiver, the capital stock, participation certificates, equity reserves and allocated equities shall not be issued, allocated, retired, sold, distributed, transferred, assigned or applied against any indebtedness of the owner of such equities until such time as the Farm Credit Administration disapproves such resolution. In the event the resolution is approved and the bank is placed in receivership the provisions of paragraph (a) of this section shall govern further deposition of the equities of the bank. 

§ 611.1173. Notice to associations, cooperative borrowers, and other financing institutions. 

As soon as practicable after the receiver takes possession of the bank, the receiver shall notify by first class mail the production credit associations, Federal land bank associations, cooperative borrowers, and other financing institutions that own stock or other equities of the bank of the following matters: 

(a) The number of shares or certificates such holder owns. 

(b) The steps that will be taken to provide for the purchase of assets and assumption of liabilities by the bank that is or will be chartered to serve the territory formerly served by the bank in liquidation. 

(c) Such other matters as the receiver or the Farm Credit Administration deems necessary. 

§ 611.1174 Creditors' claims and priority of claims. 

(a) Except as provided for in paragraph (b) of this section the provisions of 12 CFR 611.1164 regarding the claims of creditors of associations in receivership shall also apply to the claims of creditors of a bank in receivership. In interpreting § 611.1164 for purposes of this section, the word "bank" shall be read for the word "association." 

(b) The holders of bonds and notes in book entry form issued by the bank individually or jointly with one or more System banks are not required to submit claims in accordance with this section. The Farm Credit Administration will advise the receiver of the total obligation of the bank on such notes and bonds and of the obligation of the bank on specific issues as they mature. 

(c) The following priority of claims shall apply to the distribution of the assets of a bank in liquidation: 

(1) All costs, expenses an debts of the bank in receivership that were incurred on or after the date of the appointment of the receiver. 

(2) All claims for taxes. 

(3) All claims of holders of bonds and discount notes issued by the bank individually or jointly with one or more other banks pursuant to 12 U.S.C. 2153, all of which notes and bonds are collateralized and approved by the Farm Credit Administration in accordance with 12 U.S.C. 2154. 

(4) All claims of creditors which are secured by, or constitute a lien on, assets or property of the bank in accordance with the laws of the jurisdiction in which the bank is located, and in the order of priority established by such laws. 

(5) All claims of general creditors. 

(d) All claims of each class described in paragraph (a) of this section shall be paid in full, or provision shall be made for such payment prior to the payment of any claim of lesser priority. The receiver shall immediately reserve funds sufficient to pay all claims provided for in paragraphs (a) (1) and (2) of this section. Thereafter the receiver may enter into a purchase and assumption agreement with a System bank authorized to serve the territory, pursuant to which the purchasing bank will acquire loan assets of the receivership and assume a like amount of obligations of the bank in receivership on its notes and bonds. The receiver shall then liquidate the remaining assets of the bank in a manner that minimizes the potential for any interruption in the timely repayment of principal and interest on claims provided for in paragraph (a)(3) of this section in accordance with the maturity dates of such obligations. The receiver shall immediately notify the Governor in the event the bank in receivership has in
sufficient funds to make a payment of principal or interest on any such obligation, whereupon the governor, in accordance with 12 U.S.C. 2155, may call upon other banks which are jointly liable on such obligation to make such payments as are necessary. 

(e) Following the payment of all claims the receiver shall distribute the remainder of the assets of the bank to the owners of stock, participation certificates and other equities in accordance with the priorities set forth in the bylaws of the bank. 

§ 611.1175 Inventory, examination and audit. 

(a) As soon as practicable after taking possession of a bank, the receiver shall make an inventory of the assets and liabilities of the bank as of the date possession was taken. Such inventory shall include the book value and fair market value of the bank's assets and the book value of the bank's liabilities and any security therefore. The method of listing assets and liabilities must provide such information to the satisfaction of the Farm Credit Administration. One copy of the inventory shall be filed with the Farm Credit Administration. 

(b) The bank in receivership shall be examined and audited by the Farm Credit Administration on an annual basis. The cost of such examination and audit, as determined by the Farm Credit Administration, shall be paid from the assets of the bank in receivership. 

(c) The Farm Credit Administration may from time to time prescribe accounting practices to be followed and require such audit or other reports covering any matters related to the operations of the bank or the receivership as it deems appropriate on such forms as it may prescribe. One copy of the reports required by this section shall be filed with the Deputy Governor, Office of Examination and Supervision, Farm Credit Administration, and one copy shall be retained in the receiver's principal office. 

§ 611.1176 Final discharge and release of receiver. 

The bank in receivership shall continue as a bank chartered in accordance with the Act until such time as the liquidation has been completed and the charter of the bank has been cancelled by the Governor of the Farm Credit Administration. When the receiver recommends final distribution of assets or is otherwise relieved of its duties by the Farm Credit Administration, the receiver shall file a detailed report with, and in a form satisfactory to the Farm Credit Administration. Unless the Farm Credit Administration otherwise directs, upon final liquidation of the receivership or when the receiver completes or is otherwise relieved of its duties, the receivership shall be examined and audited pursuant to 12 CFR 617.7090. The receiver's accounts shall thereupon be approved or disapproved, and if approved, the receiver shall thereby be completely and finally released. 

Donald E. Wilkinson, 

Governor. 
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