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FARM CREDIT ADMINISTRATION

District Director Elections

AGENCY: Farm Credit Administration.

ACTION: Notice of decision.  

SUMMARY: Section 607 of the Farm Credit Amendments Act of 1985 (1985 Amendments) amended section 5.2 of the Farm Credit Act of 1971, as amended (Act), to provide for the direct election of the at-large member of each Farm Credit System (System) district board. In response to questions concerning the implementation of this provision, on January 29, 1986, the Farm Credit Administration (FCA) informed the System that district directors who were appointed and confirmed before December 23, 1985, and whose terms commenced before January 22, 1986, could continue to serve out the remainder of their terms. (Letter from Donald E. Wilkinson, Acting Chairman, to Ed Breihan, Chairman, Tenth Farm Credit District Board, January 29, 1986.)  

[bookmark: _GoBack]On June 27, 1986, a Petition in the Matter of Elections of the At-Large Members of Each Farm Credit District Board was filed with the FCA by a group of System borrowers (petitioners) requesting that the FCA immediately implement section 5.2 and hold elections to fill the at-large director positions. In response to this petition, the Farm Credit Administration Board (Board) determined at its July 1, 1986 meeting that public comment should be solicited on the implementation of the at-large director election provisions of the 1985 Amendments. Accordingly, on July 10, 1986, the Board published in the Federal Register an invitation for public comment on the issue. The Board requested comments on whether the at-large district directors should be elected either immediately without regard to existing terms of appointed directors or after the terms of the appointed directors expire. The Board also invited comments on any other aspect of district director elections that would be useful in the regulation of district board elections. The Board determined that comments should be submitted to the agency on or before August 15, 1986. See 51 FR 25069 as amended by 51 FR 26014.  

The FCA Board considered all of the comments received and reached a decision at a meeting held on Wednesday, September 3, 1986. The Board made the following determinations.  

1. The ongoing election of directors-at-large whose current terms expire on December 31, 1986, shall be completed;  

2. The election process shall begin immediately for directors-at-large whose terms will expire on December 31, 1987 and 1988;  

3. Appointed director positions shall not be vacated and such persons shall occupy their positions until they voluntarily leave the board or until their successors are elected; 

4. Directors whose terms would otherwise expire on December 31, 1987, and December 31, 1988, shall expire on December 31, 1987; and  

5. The terms of the at-large directors shall be 3 years ending on December 31, 1990, for those directors replacing appointed directors whose terms expire on December 31, 1987, and 4 years ending on December 31, 1991, for those directors replacing appointed directors whose terms expire on December 31, 1988; and thereafter, all terms of directors-at-large will be 3 years.  

TEXT: SUPPLEMENTARY INFORMATION: Petitioners advanced a number of legal and policy arguments to support their claim that the FCA has an obligation to hold immediate elections for the at-large director positions. They believe that Congress' use of the word "shall" without any qualification or limitation indicates that elections are to be held immediately. Petitioners note that Congress deleted all references in section 5.2 to the Governor's appointment power and substituted a requirement that borrowers-at-large shall elect the at-large director. The sole contingency, in petitioners' view, was the provision in section 401 of the 1985 Amendments that provided a 30-day delayed effective date for the amendments. Petitioners believe that their right to elect the at-large director vested on the effective date of the 1985 Amendments.  

Petitioners state that their position is supported by section 402(d) of the 1985 Amendments, which provides that appointments made under the Act prior to the date of enactment would remain valid until superseded or replaced under the authority of the 1985 Amendments. Upon the 1985 Amendments becoming effective, petitioners assert that such appointments were terminated.  

In contrast to that argument, petitioners suggested that the transition provision in section 402(d) did not apply to section 607. They note that section 402(d) arose in the House bill, H.R. 3792, which contained no provision modifying the method of choosing the at-large director. They stated that section 607 originated in the Senate bill, S. 1884, which did not contain a transition provision with language comparable to that in section 402(d). Accordingly, petitioners assert that Congress did not intend to allow appointed directors to continue in office. Petitioners argue that where Congress intends the term of an official to continue past the date of legislative change, the extension is expressly provided for in the statute.  

Petitioners state that the legislative history of the 1985 Amendments also supports their position. They observe that one of the principle purposes of the 1985 Amendments was to break the structural ties between the FCA and System institutions and remove the FCA from management of System institutions. The FCA's failure to implement the at-large director provision has preserved a structural tie that must be severed. Petitioners assert that, for the FCA to be a truly independent regulator, it must hold immediate elections to select replacements for the appointed directors. Furthermore, this is a remedial provision, which as a matter of statutory construction should be interpreted broadly and implemented without delay. Any different rule would frustrate Congress' purpose.  

Petitioners advance a number of policy reasons to support their request for immediate elections. One of the acknowledged principle considerations in the passage of the 1985 Amendments was the emphasis on maintaining and enhancing local control of the System through mechanisms such as the election of the at-large director. The FCA's failure to implement this provision is at odds with its ministerial duty and the intent of Congress. It gives the appearance that the agency is opposed to local control.  

Petitioners question who the appointed directors represent since they were appointed by the Governor and that position has been abolished. They believe Congress did not intend for individuals who are not accountable to anyone to sit on the district boards in light of the need for responsible corporate governance in these financially stressful times. Petitioners argue that the safe and sound management of System institutions dictates that the FCA hold immediate elections to permit accountable directors to take office.  

Petitioners also believe that Congress did not intend for the uneven treatment of shareholders between the districts that are currently electing at-large directors and shareholders in other districts that presently cannot elect directors until the terms of the appointed directors expire. Therefore, petitioners believe that immediate elections for the at-large director position should be held.  
   
Comments From Public  

The FCA received 40 comments to the Notice. Of these comments, six arrived after the corrected closing date for comments, August 15, 1986. However because of the confusion which may have resulted by the original publication of an incorrect date, the Board considered all the comments received.  

Of the comments received, 39 addressed the issue of implementation of the at-large election provisions of the 1985 Amendments. The remaining comment expressed concern over the turnout of eligible voters in district elections and offered suggestions to encourage more active involvement by voters in the election process. The commentators include 24 shareholders of various System institutions, of which 15 are residents of the State of Texas and 9 of those individuals are directors of Federal land bank associations (FLBA) located in Texas. The remaining commentators included eight FLBAs, six of which are from the Texas District; the Board of Directors of the Tenth Farm Credit District; a Congressman; the president of a commercial bank located in Texas; a shareholders' advisory committee; three individuals; and the Farm Credit Corporation of America (FCCA), who claimed to represent the 37 banks of the System.  

There were 37 comments in favor of holding immediate elections for the at-large director positions. One commentator offered a suggestion related to the at-large election process. The FCCA, claiming to represent the 37 banks, opposed immediate implementation of the provisions.  

A number of commentators expressed total support for the petition and recommended that the agency grant the relief requested. A common theme of a number of the shareholders and FLBA commentators is that the FCA has a mandatory, nondiscretionary duty to immediately hold elections. They argue that failure to immediately hold elections discriminates against shareholders based on their residence. They observed that the Columbia, St. Louis, Wichita, and Spokane districts are in the process of electing at-large directors to their district boards while the shareholders in the remaining districts will not elect directors until 1987 or 1988, depending on when the term of the appointed director expires. These commentators argue that Congress did not intend such an unfair result.  

A number of other commentators viewed the at-large election provisions as intended to strengthen local control and allow shareholders a voice in the operation of the System. They argued that the 1985 Amendments granted them the right to vote in director elections and the failure to implement this provision abridges such right. One FLBA commentator stated that the election of the at-large director would give associations the ability to voice their opinions and reclaim some of the local control that has recently been lost in the System. It believes that if this loss of local control continues, the System will not be shareholder-controlled and, as a result, shareholders will lose contact with the System.  

Other commentators expressed a number of varied concerns. One shareholder expressed the opinion that the problems of the System are due to the misuse of power by the FCA and that problems began when local associations lost control of the System. Another commentator expressed the opinion that because appointed directors may be in office illegally, any board votes taken by such persons may also be illegal. A number of the shareholder commentators asserted that because appointed directors were placed in their positions by the former Governor, such directors represent the former Governor or the FCA and not shareholders.  

Several of the association commentators expressed the belief that immediate elections will not be disruptive and will not destroy continuity on boards. In support of that argument, one commentator noted that the most recent appointee to the Tenth Farm Credit Board had no previous experience on it and had replaced a 6-year veteran of the board. It asserted that the election of a replacement director could only add to the continuity of the board. Another commentator expressed the opinion that any objections to elections based on the need to preserve continuity do not outweigh the right of shareholders to have a voice in the management of System institutions.  

Although not addressed by most commentators, a few persons expressed an opinion regarding the term of the at-large director. One association suggested that at-large directors should serve the remainder of the appointed term. Another association suggested that at-large director serve a 3-year term.  

In an unrelated matter, one association commentator stated that independent associations in a consolidated district should be permitted to select the at-large director because, otherwise, the consolidated association would always be able to elect the at-large director.  

A Congressman opined that failure to institute at-large director elections is inconsistent with congressional intent to reform the governing process of the System. Consistent with the position of a number of the commentators, the Congressman believes that arguments based on the issues of the need for continuity and staggered terms are irrelevant to the Board's decision. The Congressman, along with several other commentators, also noted that there's nothing to prevent appointed directors from running in the election process.  

Another concern expressed by several commentators was that the System needs to work together to accomplish common goals. They stated that it is important to the financial markets for the system to eliminate any divisiveness over matters such as the election of at-large directors. These commentators believe the FCA must do all it can to resolve these controversies and has an obligation to hold elections immediately. Several of the commentators urge that whatever the FCA does, it should reach a decision immediately so the financial markets will have a chance to respond.  

In contrast to the opinions of the other commentors, the FCCA believes that appointed directors should be allowed to complete their terms. The FCCA believes its position is supported by both the 1985 Amendments and a number of policy arguments including the maintenance of board continuity; the maintenance of staggered terms for directors; the need to avoid potential problems that could arise if a district board had only six members, even on a temporary basis; and the need to avoid the expense associated with unscheduled elections at this critical time when the System is suffering severe financial stress.  

The FCCA argues that section 607 of the 1985 Amendments must be read in conjunction with section 402. It believes that the language of section 402(d) authorizes appointed directors to complete their terms. The FCCA disagrees with petitioners' argument that section 402 does not apply to section 607.  

The FCCA believes that section 402 is analogous to provisions in previous amendments to other Farm Credit Acts in which Congress has reconstituted one or more boards and has specifically provided that incumbents continue to serve until their terms expire. The FCCA argues that if Congress had intended to immediately replace all appointed directors with newly elected directors it could have easily made that intent clear in the 1985 Amendments. The FCCA notes there is not a single reference in the legislative history to indicate that Congress intended to implement the at-large director provisions through immediate elections.  

In response to petitioners' comment regarding whether appointed directors represent anyone, the FCCA noted that under general corporate legal principals, directors are responsible to shareholders for their actions. They argued that, as a matter of law, a person assuming an appointed directorship would have a fiduciary duty to the institution and its shareholders, not the FCA.  

The FCCA expressed concern over the extremely low percentage of ballots cast in a recent at-large election. It believes this demonstrates a clear need to provide better information to shareholders regarding the election process. It suggested that the FCA should provide shareholders with information concerning eligibility criteria for the nomination and election process, and the name and telephone number of an FCA employee who could be contacted regarding additional information and to answer questions concerning the election process. The FCCA also commented that the FCA should coordinate the timing of press releases so that information reaches the voters in a timely fashion.  

The FCCA suggested that there was a need for the FCA to establish guidelines concerning the role of System officers, employees, and directors in elections. Specifically, the FCCA believes that such individuals should not answer questions from voters regarding eligibility and conflict of interest, but that it would be appropriate for them to prepare materials educating borrowers concerning the background, purpose, and process of at-large elections. In a final comment, the FCCA believes that each individual borrower is entitled to one vote regardless of whether a borrower has a loan from more than one System institution. 

A stockholders' advisory committee also expressed concern over the low voter turnout in the at-large election process. It recommended that the FCA consider expanding the information given to voters regarding the election process by describing the qualifications, duties, and responsibilities of district directors. In addition, the FCA should provide information to association boards of directors to be used to explain at-large director election procedures to members.  
   
 Opinion of the Board  

The arguments of the commentators supporting immediate elections are, for the most part, simple, brief distillations of detailed arguments presented by petitioners. The FCCA disputes the legal arguments asserted by petitioners and offers a number of policy arguments in opposition to immediate elections. The Board's determination of the issue is based on an analysis of the claims raised in the petition and the arguments raised by the commentators supporting or opposing immediate elections.  

Section 5.2 of the Act does not impose a ministerial, nondiscretionary duty on the FCA to hold immediate at-large director elections. Contrary to the argument of the petitioners, the use of the word "shall" in section 5.2 is not determinative of the issue. The regulation only requires that at-large directors be elected by borrowers-at-large and does not impose a requirement for immediate implementation of the provision.  

Petitioners argue that section 402(d) does not apply to the tenure of the at-large directors since that section came from House bill H.R. 3792, which did not include any provision amending the election of district board members. In effect, petitioners are suggesting that in order to determine the interaction between various sections of an act, one must discern the origins of the particular sections in question. Under petitioner's approach, if a provision was drafted in one chamber without contemplation of another provision that was adopted in the other legislative chamber, the effect of the one provision on the other may be disregarded. This analysis appears to disregard the fact that both Houses of Congress enacted and the President signed the entire 1985 Amendments, including both provisions in question. Moreover, reliance on the legislative history of a provision only has relevance in situations where the statutory language is not clear. In this instance, section 402(d) plainly provides that all appointments, including at-large director appointments, remain in effect until superseded by the 1985 Amendments.  

Petitioners claim that Congress' failure to include in the 1985 Amendments a provision specifically providing for appointed directors to continue in their positions evidences congressional intent that appointed directors be immediately replaced with elected directors. Petitioners' statutory analysis is not compelling. First, Congress has provided in section 402(d) a provision that allows for the continuation of appointments made prior to the effective date of the 1985 Amendments. Second, an analysis of prior Farm Credit Acts illustrates that Congress has taken various approaches to address the issue of holdover appointments. Generally, where Congress has intended the person to immediately step down upon the effective date of a new act, the act has included a specific provision to that effect. For example, the Farm Credit Act of 1953 (1953 Act) changed the Governor from a Presidential appointee to an appointee of the Federal Farm Credit Board (FFCB). The 1953 Act directed that upon its effective date, the existing Governor would be replaced by an interim Governor until a successor was selected by the FFCB. A comparable provision relating to the Governor was also included in the 1985 Amendments. The absence of this type of transition provision regarding appointed directors supports the argument that their positions are not terminated until replacement directors have been elected.  

While the Board concurs in the FCCA's observation that there is no specific reference to Congress' intending that the FCA hold immediate at-large director elections, the Board finds that neither is there any indication from the legislative history that Congress intended appointed directors to serve out the remainder of their terms.  

Petitioners' also argue that one of the primary purposes of the 1985 Amendments, the establishment of the FCA as an arm's-length regulator, will be negated if appointed directors continue in office. This argument is premised on petitioners' perception that appointed directors owe no duty to their institution and serve at the day-to-day direction of the FCA. There is no validity to this argument. Upon appointment to a district board, the director's fiduciary duties run to the stockholders of the bank and the bank itself. Neither the Act nor any other statutory provisions authorized the FCA to exercise any control over such person's conduct while on a district board. Indeed, appointed members had no reporting obligations to the Governor or the FCA and did not serve at the pleasure of the Governor or the FCA. The Board acknowledges it could be argued that since appointed directors could be reappointed for one additional term, they would be sensitive to the wishes of the Governor during their first terms. However, this argument has no further relevance since the reappointment power no longer exists.  

The Board finds that the FCCA's concerns regarding the continuity of service of board members, continuity of staggered terms, continuation of a full board, and the expense of elections are not determinative. Every time a new director is elected to any board there is a break in continuity. This is inherent in the election system. The existing staggered terms can be maintained by electing directors for different terms as provided for by section 5.1 of the Act. The FCCA's third concern regarding the continuation of a full board is addressed in section 402(d), which provides that existing at-large directors shall hold office until their successors are elected. Thus, the board would remain at seven members. In any event, even if a board loses one of its members, that would not be a unique occurrence. District boards have functioned with less than seven members in the past. With respect to the expense, the Board acknowledges these are financially stressful times; however, if the 1985 Amendments require immediate elections, any expense involved must be borne as a statutory cost of doing business.  

Accordingly, the Board believes neither the arguments of petitioners and supporting commentators nor counter arguments of the FCCA are conclusive with respect to determining whether the FCA must hold immediate elections for the at-large director positions. However, a provision in the 1985 Amendments not cited or discussed by any of the commentators, section 403 -- Sense of Congress, provides insight into Congress' intent with respect to section 607.  

In section 403, Congress stated that the 1985 Amendments should be implemented as soon as practicable. Although a Sense of Congress provision does not have the force of law, it is a demonstration of Congress' purpose or design with respect to the accompanying legislation. The fact that Congress used a nonbinding provision is evidence that it intended to leave the timing of the implementation to the sound discretion of the FCA. Congress recognized that while it might be preferable to implement various provisions quickly, this desire must be balanced against the necessity of a smooth transition period and an intent to avoid needless confusion and disruption in the operation of the System. Thus, the Board finds that section 403 supports the election of replacement directors in an orderly manner and within a reasonable time frame and that the terms of appointed directors would expire upon the election and assumption of office of their successors.  

The Board finds that due to statutory requirements, the logistics involved and the fact that there are 24 other district director elections scheduled in 1987, it appears that the election process cannot be completed until December 1987. Specifically, the FCA must conduct a contracting competition to select vendors to handle the printing, envelope stuffing, and mailing of nomination and election ballots. Prior to sending nomination ballots, each district bank must prepare and transmit to the FCA a list of eligible voters, which the Board estimates will number 512,000 persons. Section 5.2 of the Act specifies that nomination ballots shall be sent to borrowers-at-large 60 days prior to the date of nomination. Based on the nominations received, the FCA tallies the votes and directs the vendor to prepare an election ballot consisting of the two nominees receiving the highest number of votes. Section 5.2 requires that election ballots be mailed to voters 60 days prior to the date of election. Upon receipt of the completed election ballots, the FCA counts the votes and determines the person selected as at-large director. Further complicating the election process are the 24 regular district director positions up for election in 1987; two positions in each district, one person to be elected by FLBAs and the other by PCAs.  

In order to ensure that all at-large elections are completed in a timely manner, the Board has determined that all at-large directors elected in 1987 shall have their terms commence on January 1, 1988. In addition, the Board finds that to preserve the present staggering of terms of at-large directors and to avoid the expense of holding additional elections in 1988, the directors replacing appointed directors whose terms will expire on December 31, 1987, shall be elected for 3-year terms, and the directors replacing appointed directors whose terms will expire on December 31, 1988, shall be elected for 4-year terms. Thereafter, all director terms shall be 3 years in length.  

With respect to the commentator's request that the independent, nonconsolidated associations be permitted to elect the at-large director, staff observes that the commentator misunderstands section 5.2. Section 5.2 authorizes all borrowers-at-large not including associations to vote for the at-large director. As such, no action can be taken on the associations' recommendation.  

With regard to the general comments on district elections, the Board agrees that voting should be encouraged. In the most recent at-large director elections, the FCA included in the nomination ballots mailed to voters, information regarding qualifications requirements and nomination procedures. However, the agency's only statutorily authorized function and responsibility is to carry out the election duties specified in section 5.2 of the Act and, therefore, the agency is limited in the actions it can undertake. The Board believes that it is the System's responsibility to undertake programs to improve voter turnout. Providing detailed information to voters and institutions for dissemination to voters is best performed by the System. System institutions have closer contact with shareholders/voters and have greater resources than the FCA to develop and disseminate such information in an efficient and cost-effective manner.  

In response to the FCCA's comment regarding guidelines for elections, the Board notes that existing regulations at §§ 612.2200 and 612.2230 offer guidance to bank and association employees regarding appropriate behavior during the election process.  

The Board disagrees with the FCCA's interpretation of section 5.2 and finds that a person is entitled to more than one vote if that person has loans from more than one institution. Congress' use of the conjunctive "and" rather than the word "or" in section 5.2(a)(2)(B) indicates that a person can be a borrower-at-large in more than one institution. The reference in section 5.2(c) to the vote of a borrower-at-large refers to each borrower-at-large in an institution as having a single vote. It does not preclude a person from being a borrower-at-large in two institutions. From a policy standpoint, this interpretation is consistent with the recognition that each borrower in the different institutions has concerns unique to that organization and, accordingly, should have the right to vote these different interests.  
   
Frank W. Naylor, Jr.,  

Chairman.  
   
Marvin Duncan,  

Member.  
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