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 12 CFR Part 612

Personnel Administration 

AGENCY: Farm Credit Administration.

ACTION: Notice of Proposed Rulemaking.  

SUMMARY: The Farm Credit Administration (FCA) publishes for comment a proposed amendment to Subpart B of Part 612 that would prohibit an individual serving simultaneously as an employee of a Farm Credit System (System) bank and a System association it supervises. Subpart B presently prohibits employees of System institutions from serving as officers or directors of an entity that transacts business with a System institution in the district or of any commercial bank, savings and loan, or other non-System financial institutions, with certain exceptions. The Farm Credit Administration Board (Board), is reconsidering the related conflict-of-interest issue, and invites comment on a proposed regulation that would prohibit an employee of a System bank from serving simultaneously as an employee of an association supervised by the bank. 

DATE: Written comments must be received on or before June 5, 1987.  

ADDRESSES: Submit any comments (in triplicate) in writing to Frederick R. Medero, General Counsel, Farm Credit Administration, McLean, VA 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT: Dorothy J. Acosta, Senior Attorney, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020.  

SUPPLEMENTARY INFORMATION: Subpart B of 12 CFR Part 612, Standards of Conduct for Directors, Officers and Employees, presently prohibits employees of System institutions from serving as officers or directors of an entity that transacts business with a System institution in the district or of any commercial bank, savings and loan, or other non-System financial institutions, with certain exceptions. Among the exceptions is an entity in which the System institution has an ownership interest. This exception has permitted the same individual to serve as the chief executive officer (CEO) or other employee of both a district bank and a districtwide association. The FCA has not previously objected to these arrangements in approving mergers of like associations.  

The Board, as organized under the 1985 Amendments, is reconsidering the related conflict-of-interest issue, and invites comment on a proposed regulation that would prohibit an employee of a System bank from serving simultaneously as an employee of an association supervised by the bank. The FCA's concerns are twofold. The supervisory responsibilities of the Federal intermediate credit bank (FICB) toward the production credit associations (PCAs) and the Federal land bank (FLB) toward the Federal land bank associations (FLBAs) under the Farm Credit Act of 1971, as amended, (Act) make the potential for conflicts of interest, as defined in FCA regulations, greater than those present with entities in which no such relationship exists. FCA regulations consider a conflict of interest to exist "when a person has an interest in a transaction, relationship or activity which: (1) Actually or potentially affects the person's ability to perform official duties and responsibilities in a totally impartial manner and in the best interest of the employing institution or (2) Results in such person being unable to devote required time to official duties." 12 CFR 612.2150. The Board is concerned that an individual, as an employee of a bank, may find it difficult to be totally impartial in discharging its supervisory responsibilities toward and managing its financial relationship with an association of which he or she also serves as the CEO. Where there is more than one PCA in the district, an absence of objectivity in performing supervisory functions may operate to the detriment of the other PCAs. Even where there is only one PCA, an absence of impartiality could disadvantage non-System institutions that discount with the FICB. At a minimum, the appearance of a conflict is inherent in such an arrangement. In addition, the Board is concerned that System borrowers may be deprived of the benefits of supervision of their associations by a separate System entity, which the Act clearly contemplates. 

The FCA's concern is not confined to the position of the CEO. The same rationale could be applied to other joint employees when a supervisory relationship is involved. Consequently, the proposed prohibition in the regulation, if adopted, would extend to all employees.  
It should be noted that the proposed regulation does not include a provision which would grandfather existing joint employee arrangements. Rather, the Board expects that, should be the regulation be adopted as proposed, existing arrangements in violation of the prohibition would be terminated as soon as reasonably possible. Compliance with the regulation as it may be finally adopted would be reviewed as a part of the examination process. Accordingly, System institutions should make appropriate contingency plans.  

Pending final action by the Board on the proposed regulation, the proponents of any pending association merger transaction should carefully reconsider any terms of the proposal that would implement or authorize arrangements for common employees between the resulting association and its supervisory bank in view of the potential conflicts of interest involved. The FCA will focus on related concerns in deciding whether to approve those mergers.  

List of Subjects in 12 CFR Part 612 

Banks, Banking, Credit, Conduct standards, Ethical conduct. 
 
As stated in the preamble, it is proposed that Part 612 of Chapter VI, Title 12, Code of Federal Regulations be amended to read as follows: 

PART 612 -- PERSONNEL ADMINISTRATION 

1. The authority citation for Part 612 continues to read as follows: 

Authority: 12 U.S.C. 2243 and 2252. 

Subpart B -- Standards of Conduct for Directors, Officers and Employees 

2. Section 612.2150 is amended by revising paragraph (b)(6) to read as follows: 

§  612.2150 Employees -- prohibited acts.  

* * * * * 

(b) An employee of a System institution: 

* * * * * 

(6) Shall not serve as an officer or director of an entity that transacts business with a System institution in the district or of any commercial bank, savings and loan, or other non-System financial institution, except employee credit unions. For the purposes of this paragraph, "transacts business" does not include loans by a System institution to a family-owned entity and does not include nonprofit entities or entities in which the System institution has an ownership interest, except that no person shall serve simultaneously as an employee of a bank and an association it supervises. With the prior approval of the Board of the employing System institution, an employee of a Federal land bank, Federal intermediate credit bank, or association may serve as a director of a cooperative which borrows from a bank for cooperatives. Boards, prior to approving such employee requests, shall evaluate the potential of the employee's proposed directorship for violating any regulations contained in this subpart, with particular emphasis on the requirements of §  612.2190, Devotion of time to official duties.  

* * * * * 
William A. Sanders, Jr., 

Secretary, Farm Credit Administration Board.  
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