	Title:
	FINAL RULE--Farm Credit System Capital Corporation; Organization--12 CFR Part 611

	Date of Issuance:
	4/15/1987

	Agency:
	FCA

	Federal Register Cite:	
	52 FR 12135


FARM CREDIT ADMINISTRATION

12 CFR Part 611

Farm Credit System Capital Corporation; Organization 

AGENCY: Farm Credit Administration.  

ACTION: Final rule.  

SUMMARY: The Farm Credit Administration (FCA) promulgated final regulations 12 CFR 611.1140-611.1142 (51 FR 8665, March 13, 1986) applicable to the Farm Credit System Capital Corporation (Capital Corporation or Corporation). The Capital Corporation, established under the Farm Credit Amendments Act of 1985 (1985 Amendments) was chartered by the FCA on February 24, 1986, pursuant to section 4.28A of the Farm Credit Act of 1971, as amended (Act). At the time of the publication of the final regulation, the FCA gave the public an opportunity to comment for 30 days, which period was extended until August 18, 1986 (51 FR 21331, June 12, 1986). At regular meetings, held on March 3 and April 7, 1987, the FCA Board carefully considered the public comments and adopted amendments to the regulations.  

EFFECTIVE DATE: The regulations shall become effective upon the expiration of 30 days after this publication during which either or both Houses of Congress are in session. Notice of effective date will be published.  

FOR FURTHER INFORMATION CONTACT: Kenneth L. Peoples, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, Virginia 22102-5090, (703) 883-4020, TDD Number 883-4444.  

SUPPLEMENTARY INFORMATION: The FCA issued the regulations as final rules in order for the Capital Corporation to organize and exercise the powers conferred on the Corporation by Congress to address the financial difficulties experienced by Farm Credit System (System) institutions. Nevertheless, the FCA provided the public with the opportunity to comment and received comments from two Farm Credit districts, four agricultural cooperative borrowers, one Federal land bank association (FLBA), an organization of FLBA borrowers, the Capital Corporation, the Farm Credit Corporation of America (FCCA), one U.S. Congressman, and one U.S. Senator. The FCCA stated that its comments were made on behalf of all System institutions.  

The comments, and staff's recommended revisions to the regulation in response to these comments, were considered at two meetings of the FCA Board. At its March 3, 1987 meeting, Board members considered staff's recommended revisions and identified four issues upon which they desired further discussion: the accounting procedures for the exchange of stock from the Predecessor Capital Corporation to the newly chartered Capital Corporation; the prohibition against the use of "joint employees"; the prohibition against receipt of both loss-sharing assistance and Corporation financial assistance; and the requirement for FCA "review and direction" on financial assistance.  The Board revisited these issues at its April 7, 1987, meeting. At that time, the Board considered and adopted revisions to the regulation, as described below.  

One commentor suggested that 12 CFR 611.1140 be amended to state expressly that the Capital Corporation may be appointed receiver of any liquidating System institution. The FCA Board does not consider such amendment necessary. The FCA may appoint any individual or entity as a receiver or conservator of any liquidating System institution meeting the qualifications to exercise duties and responsibilities of a receiver or a conservator. If the Capital Corporation meets the qualifications at the time FCA declares a System institution insolvent and appoints a receiver, the Capital Corporation may be considered for appointment along with other qualified candidates. A specific statement in the regulations is unnecessary.  

Several parties commented that the expansion of the Capital Corporation board in 12 CFR 611.1140(b) when public funds are made available is vague and should be limited to when the Capital Corporation actually receives Federal funds. The FCA Board agrees with this suggestion and has amended the regulation to state that the Corporation board will be expanded should the Secretary of the Treasury purchase any Capital Corporation obligation.  

Three parties stated that the FCA-appointed directors to the Capital Corporation should not serve at the pleasure of the FCA Board Chairman but that they should only be removable for cause as are other Corporation directors. They stated that Congress intended the Corporation to be an independent part of the System and that making the FCA-appointed directors subject to removal at any time is an attempt to make the Corporation an extension of the FCA. The FCA Board disagrees with the comments. The two FCA-appointed directors on the Corporation board are intended to be representatives of the Federal Government to ensure that the Corporation carries out its very important public function. The important role of these directors is underlined by the fact that Congress increased the number of FCA-appointed directors from one to two during Senate floor action on the 1985 Amendments. The FCA cannot ensure that the directors properly serve as Federal Government representatives unless they serve at the pleasure of the FCA Board Chairman. In addition, given the fact that the System-elected directors constitute a quorum and majority of the Corporation board, the FCA cannot control or make the Corporation an extension of the FCA. Accordingly, the FCA Board declined the proposed change.  

One commentor stated that in the event the FCA retains the provision on service of FCA appointed directors, then System-elected directors should serve at the pleasure of System institutions. The FCA Board has determined that the removal for cause provisions are adequate to ensure that the directors responsibly represent the respective contributing and recipient bank interests.
  
A Farm Credit district commented that the director appointed by the Secretary of Agriculture in the event of Treasury purchase of Corporation obligations should not serve at the pleasure of the Secretary but should be removable only for cause. The comment also stated that the regulation implied that the director could serve longer than 2 years. The FCA Board has determined that the director appointed by the Secretary should be treated similarly to the FCA-appointed directors. Congress provided for expansion of the Corporation board at the time of Treasury purchase of obligations in order to have greater Federal Government representation. The FCA Board believes that Federal Government representation can only be fully ensured by having the FCA- and Secretary-appointed directors serve at their pleasure. Therefore, the regulation remains unchanged on this issue. The FCA Board does agree, however, that the regulation should be revised to clarify that those board members appointed after Treasury Department purchase of Corporation obligations shall serve 2-year terms.  

One commentor asserted that there is no statutory basis for the qualifications restricting persons serving with the FCA or any System institution within the past 5 years from also serving as FCA-appointed directors of the Capital Corporation. The commentor also stated that the prohibition on any FCA-appointed director's service as a director, officer, employee, or agent of any System institution for 2 years may be difficult to monitor or enforce. The FCA Board disagrees with both contentions. Congress intended that the FCA-appointed directors not be connected with the System and expressly prohibited "borrowers from, shareholders in, or employees or agents of any institution of the Farm Credit System" from being FCA-appointed directors in section 4.28C(a)(2)(A). Congress also directed the FCA Board in section 4.28C(a)(4) to issue regulations providing for fair and equitable representation of all public and private interests on the Corporation board. The FCA-appointed director qualifications ensure that those individuals serve the important public interest in having a sound agricultural credit system, are neither recently affiliated with the System nor the FCA, and have no intentions in doing so following service on the Corporation board.  

One commentor stated that the pool of qualified candidates was unnecessarily restricted by prohibiting such affiliations 5 years before and 2 years after and suggested that the regulation be amended to 2 years before and 1 year after. The FCA Board rejected the suggestion as the FCA Board has not had difficulty in finding qualified board members based on the restrictions and deemed the restrictions otherwise appropriate. 

One commentor stated that 12 CFR 611.1140(b)(2)(i) should be amended to make clear that only voting stockholders meet to conduct elections of directors rather than including preferred and nonvoting common stockholders. The FCA Board declined to adopt the suggestion.  The regulation merely states that the Nominating Committee must meet prior to each election of directors at an annual or special meeting of the stockholders. Issues involving which stockholders may attend or must receive notice of the meeting are a matter for the articles of incorporation or the bylaws.  
Another commentor stated that the rules governing the nomination process in 12 CFR 611.1140(b)(2)(ii) do not adequately guarantee representation of all types of System institutions and should specifically require nominations from each of the three bank systems. The FCA Board disagrees with the suggestion. Because there are five types of System lending institutions and many different service organizations and only three director positions available for election, the FCA could not ensure that all System institutional interests are represented on the Corporation board. The FCA Board believes that the categories required by the Act and incorporated in the regulation are adequate and additional restrictions may unfairly discriminate against some System institutions.  

One commentor stated that the regulation should be amended to clarify that a district director is considered to represent all of the banks in a district for nomination purposes. This is incorrect. A district director is considered to be from the banking group that nominated and elected him or her. To adopt the commentor's suggestion would needlessly disenfranchise some districts where the district banks were not all recipients or contributors. This is consistent with the way the district directors refer to themselves as representing the institutions that elected them, notwithstanding the fact that they assume a position as director of each of the three System banks. 
 
The FCCA commented that there is no statutory basis to preclude the FCCA directors, officers, and employees from eligibility to serve on the Corporation board as provided in 12 CFR 611.1140(b)(2)(i). The FCCA further commented that even if individuals from the FCCA held all three positions that the FCCA would not have control of the Corporation. The FCA Board disagrees with these comments. The legislative history of the 1985 Amendments makes it clear that it was not intended that the Corporation become a central entity or holding company. The FCCA is a service corporation chartered by the FCA at the request of System banks to perform certain functions for those banks on a "centralized basis." Its centralization role and functions are not consistent with the intended role of the Corporation. The FCCA has been, and continues to be a source of controversy within the System. System banks chartered the FCCA to serve as a vehicle for bringing about consensus decisions and actions among its bank stockholders on issues having impact on virtually all System institutions and their stockholders, yet the FCCA does not in fact represent, nor is it supported by, all Farm Credit districts or institutions. Further, the FCCA is neither owned by, nor does it represent the interest of, PCAs or FLBAs. The FCA believes that it would not be consistent with the intended character and role of the Corporation to have that entity become entangled with controversial System agendas and issues through one or more common directorships with the FCCA. The FCA notes that the System has arranged for the FCCA and the Farm Credit Council, which is the national political lobbying arm of the System, to have a common board of directors. This is an example of how common directorships are used by the System to bring about common control of System institutions and to integrate their agendas. The FCA believes that such a result would be inappropriate in the case of the Corporation.  
Another commentor stated that a new 12-month projection of net contributors and recipients as established in 12 CFR 611.1140(b)(2)(iii) should be made for each election of Corporation board directors. The FCA Board disagrees. One of the director positions is filled irrespective of whether a candidate may be from a net recipient or net contributor institution or district, thus making a new projection unnecessary. In other cases, the regulation provides that if the institution actually changes status before a new projection is made, that institution will be considered as changed.  
One commentor stated that directors should not be allowed to succeed themselves but should be limited to one term. The FCA Board does not agree with the comment. Successive terms could provide continuity of leadership that may be particularly beneficial to a newly established organization such as the Capital Corporation. This is especially true with a limited duration corporation with as complex purposes to accomplish as the Capital Corporation. One comment correctly pointed out that Articles of Incorporation do not provide for removal of directors as provided in 12 CFR 611.1140(b)(2)(v) but permit the bylaws to have such provisions. The regulations at 12 CFR 611.1140(b)(2) (v) and (vi)(H) have been amended to state that the articles or bylaws may provide for removal of directors for cause. 
 
The FCCA stated that the FCA does not have statutory authority to promulgate regulations requiring the automatic removal of directors in the instances set forth in 12 CFR 611.1140(b)(2)(vi) and that such removal is an improper matter for the Corporation bylaws. The FCA Board rejects these contentions. Section 4.28G(a) of the Act provides that the Capital Corporation has a number of corporate powers subject to the regulation of the FCA, including the power to prescribe bylaws by its board of directors. The FCA Board believes that the financial integrity of members of the Corporation board must be above reproach and, therefore, has promulgated regulations making the director positions vacant automatically if one of the enumerated events occurs.  

One commentor stated that the elected director vacancy provision in 12 CFR 611.1140(b)(2)(vi)(B) unfairly removes directors that have been wrongly placed into involuntary bankruptcy and suggested that the regulation be amended to indicate that it is cause for removal if the proceeding is not dismissed within 90 days of filing. The FCA Board recognizes that directors may be subject to wrongful bankruptcy proceedings but considers 30 days ample time to have such frivolous suits dismissed. One comment stated that the causes for removal by the board of directors under paragraph (b)(2)(vi)(H) of section 611.1140 should also be specifically enumerated. The FCA Board does not consider it necessary or appropriate to state causes for removal as it would be difficult to anticipate all circumstances justifying removal and there is already a considerable body of law on removal of directors for cause.  

The organization states that requiring directors to automatically vacate their positions where they have a loan with a non-System financial institution in nonaccrual or nonperforming loan status is impracticable because the Corporation is not likely to learn when a loan is in such status and such classifications require subjective judgments that may unfairly prejudice the director beyond his control.  The Corporation reiterated these concerns. The organization suggests that the regulation be amended to cause the vacancy to occur when a director's loan is in default and the default is not cured within 30 days. In response to the comment, the FCA Board has amended the regulation to trigger the automatic vacancy provisions when a loan with a System institution is in nonaccrual status or a loan with a non-System institution is in default, which default is not cured within 30 days. Directors shall be under an obligation to inform the Corporation of any defaults on loans, and System institutions will be required to inform the Corporation whenever any Corporation director's loan has been placed in nonaccrual status.  

The FCCA contended that a plurality interest in a corporation may not indicate control or a major influence over the affairs of the corporation and that it is inappropriate to impute the financial problems of a corporation to a shareholder. The FCCA recommended amending 12 CFR 611.1140(b)(2)(vi)(F), replacing the term "plurality" with the term "majority or controlling" interest. The FCA Board agrees that having a plurality of interest in a corporation in bankruptcy does not necessarily mean control of the corporation such that it warrants the automatic removal as a director. Therefore, the FCA Board has adopted the proposed amendment.  

One agricultural cooperative trade organization stated that the grounds for automatic vacancy on the board of directors should apply equally to both elected and appointed directors. The FCA Board agrees with the comment because all Corporation directors' financial integrity should be above reproach whether they are System representatives, FCA appointees or appointees of the Secretary of Agriculture. The FCA Board amended the regulation to apply the automatic vacancy provisions to all Corporation directors (with the exception of the provision contained in the automatic vacancy provisions for removal of a director for cause by the vote of the other directors).  

The FCCA commented that the 1985 Amendments do not authorize the FCA to set compensation for Corporation directors but only to set maximum levels of compensation. The FCCA further stated that the limitations in 12 CFR 611.1140(b)(5) on the compensation to directors who also serve as directors, officers, and employees of System institutions are unsound and should be eliminated or modified. The commentor suggested that the compensation of Corporation directors also serving as directors of another System institution should not be reduced by the amount received for service on other System boards.  The commentor also suggested that the regulation provide for compensation of Corporation directors who are also System officers or employees and that such compensation be paid to their employers. The Corporation disagreed with this last suggestion. The Corporation also stated that Corporation directors should receive the same amount of compensation unless the director also serves as an officer or director of another System institution or service organization. 

The FCA Board considers compensation of Corporation directors must be sufficient to attract qualified persons to serve and perform the very serious and complex work associated with providing financial assistance to needing System institutions and therefore deemed it necessary to set a maximum and minimum level of compensation as the same. However, Corporation directors who are officers and employees of System institutions serve, and are compensated by, their institutions on a full-time basis. Since those full-time responsibilities should naturally include representing their institution on the Corporation's board at the direction of their respective district boards, providing these individuals with additional compensation for their activities as Corporation directors was not deemed justified. This same rationale applies to Government employees who are appointed to the Corporation board by the Secretary of Agriculture. Additional compensation, up to $25,000, was deemed necessary in order to attract other qualified persons to serve on the board, in that their duties as board members are performed on a part-time basis, in addition to those of their regular occupations.  

The FCCA commented that 12 CFR 611.1140(c) should provide for prompt FCA approval or disapproval of the Corporation board selection of a chief executive officer and suggested that the regulation should state that the chief executive officer should serve at the pleasure of the board. The FCA Board does not consider either of these amendments necessary. The FCA gave immediate consideration to the Corporation board proposed chief executive officer once an individual was finally selected. The 1985 Amendments clearly state that the Corporation's chief executive officer serves at the pleasure of the board and thus, repeating this in the regulation is unnecessary.  
One trade organization and the FCCA commented that the regulation should expressly state that the initial capitalization of the Corporation will be done in consultation with the System. The FCA Board does not consider it necessary to repeat the language of section 4.28K of the Act in the regulations and therefore rejected this suggestion. The FCCA further commented that the FCA has no authority to require additional contributions as provided in 12 CFR 611.1141(a) in the event that the Corporation does not meet the capital levels set by the FCA. However, under section 4.3 of the Act, the FCA may establish the minimum level of capital for a System institution, including the Corporation, as the FCA, in its discretion, deems necessary or appropriate. 12 CFR 611.1141(a) merely recognizes this authority and provides that, if the FCA deems the Corporation's capital level too low, it may require additional capital, which will be obtained as with other capital in accordance with section 4.28G.  The FCA has ample authority under section 4.3 and other provisions of the Act to enforce the minimum capital levels set. Accordingly, the FCA Board has rejected the suggested amendment.  

Several institutions made comments regarding the various classes of stock that the Corporation is authorized to issue setting forth some of the terms and conditions of such stock. One Farm Credit district requested that the purposes of the various classes of stock be clarified. The FCCA stated that the different classes would place a substantial accounting burden on the Corporation and contended that the Corporation should be given flexibility to decide how the proceeds of preferred stock issued to System institutions should be used. 12 CFR 611.1141(b) provides the Corporation with flexibility to capitalize the Corporation in a manner that will optimize the effective use of capital and safeguard that the proceeds will be used for proper purposes. The FCA Board has determined that the System banks that are required to purchase capital stock in the Corporation are entitled to have the funds used for the limited purposes of the Corporation and to receive the benefits of earnings or recoveries that directly relate to their capital. The FCA Board does not believe that the accounting burden for such classes is significant. Finally, the FCA Board notes that the Corporation may, but is not required to, issue all classes of stock and may issue a different class if approved by the FCA.  

One Farm Credit district stated that it did not understand the purpose of permitting the supervising bank to hold Class B nonvoting stock for associations as provided in 12 CFR 611.1141(b)(2). Allowing the supervising bank to hold Corporation stock on behalf of the associations reduces the stock accounting records that the Corporation must have. The requirement is not mandatory and gives the Corporation flexibility in establishing its stock registry. The FCA Board believes this flexibility should be maintained and has declined to alter the regulation.  

The FCCA commented that because the 37-System banks own an identical amount of stock in the Predecessor Corporation, it may simplify accounting of the transfer of the assets to the Corporation by exchanging stock of the Predecessor Corporation on an equal par value with the Corporation and permitting any remaining value in the Predecessor Corporation in excess of par value to be treated as each bank's contribution to the capitalization of the Corporation. The FCA Board has revisited this issue and decided not to revise the regulation. Section 4.28H of the Act mandates the distribution of surplus funds of the Predecessor Capital Corporation among the System institutions that contributed funds to the Predecessor Corporation, to the extent that surplus funds remain after the extinguishing of its liabilities and the disposition of its contractual obligations. An exchange of stock at "equal par value," as suggested by the comments, would require that the surplus funds be transferred to the newly chartered Capital Corporation in some form of permanent stock, rather than surplus which would be readily available for distribution to the Predecessor Corporation's stockholders in the form of liquidating dividends. If the exchange of stock is made at "equal value," as currently required by the regulation, the remaining surplus is transferred to the newly chartered Corporation as allocated surplus (allocated to the Predecessor's stockholders). Accordingly, this surplus will be available for distribution if the surplus remains after final liquidation of the Predecessor Corporation's assets and liabilities.  

The FCCA commented that the regulations should provide that the Corporation may issue a variety of debt and security instruments to the Secretary of the Treasury in addition to Class E nonvoting preferred stock set forth in 12 CFR 611.1141(b)(5). Section 4.28G(a)(9) of the Act authorizes the Corporation to issue a variety of obligations to the Secretary of the Treasury and the FCA, including notes, bonds, debentures, capital notes, and voting and nonvoting securities. The FCA Board has determined it unnecessary to repeat this authority in the regulations but has regulated the issuance of securities by specifying the authority to issue Class E stock. This in no way limits the Corporation authority to issue notes, bonds, debentures, or capital notes.  

The FCCA also commented that stock retirement issues are best left to the Corporation's board through the bylaws. The FCA Board disagrees. The 1985 Amendments make clear that the Corporation is to obtain funds for providing financial assistance through the use of transactions that require the Corporation to repay the capital funds through accumulated surpluses in accordance with FCA regulations. The FCA Board has determined that use of accumulated surplus for stock retirement must be closely related to the specific type of capital used to generate those surpluses. This gives the contributing institutions comfort that their funds will be used appropriately and returned to them as surplus funds are accumulated for their use.  
The FCCA, the Corporation, and one agricultural cooperative trade organization challenged the FCA's authority to approve the Corporation's bylaws as provided in 12 CFR 611.1142(a). The FCA Board acknowledges the very important governmental and public purposes of the Corporation. These are evidenced by the detailed statutory scheme creating the Corporation, the existence of FCA-appointed representatives on the Corporation board, and the potential for direct Federal assistance to the Corporation. Greater governmental influence and control require that the operational rules of the Corporation be approved by the FCA as part of the chartering and establishment of the Corporation. Thus, the Corporation's bylaws and revisions thereto remain subject to FCA approval.  

The FCCA and the Corporation commented that the statement regarding the potential sovereign immunity of the Corporation should not be attempted by regulation. The Corporation further suggested that the Corporation directors, officers, employees, and agents enjoy the same privileges and immunities as the FCA in suits arising from or related to the Corporation acting as receiver or conservator, and that the Corporation should be permitted to invoke the jurisdictional provisions of section 5.17(a)(17) of the Act. The FCA Board disagrees with both comments. 12 CFR 611.1142(b) does not attempt to confer or take away sovereign immunity of the Corporation. Such immunity can only be granted by an Act of Congress and not by regulation. The regulation merely sets forth the FCA's interpretation of the law that the Corporation is not an agency of the United States entitled to sovereign immunity and that the United States is not liable for claims against the Corporation just as the United States is not liable for claims against the System banks. Similarly, the FCA cannot by regulation give the Corporation any coverage under the jurisdictional provisions of section 5.17(a)(17) and 28 U.S.C. 2408 other than that, if any, which is already present in such provisions. 
[bookmark: _GoBack]These commentors also objected to the regulatory requirement of 12 CFR 611.1142(b) that the Corporation obtain insurance to protect itself from such claims, stating the FCA had no authority to make such requirement. The FCA Board has determined that sections 4.28G(a) and 5.17(a)(14) of the Act provide the agency with ample authority to require the Corporation to obtain insurance to protect itself from claims and thus protect the assets of the Corporation. The FCCA commented that the requirement in the regulation that the Corporation board meeting be held at the principal offices of the Corporation unnecessarily restricted the Corporation from meeting at other locations and was an improper subject for regulation. On May 2, 1986, the FCA amended the Articles of Incorporation of the Corporation to enable the Corporation board to conduct meetings unrestricted by the regulation and also deleted the meeting requirement from 12 CFR 611.1142(c) (51 FR 16291). 

The FCCA contends that the regulatory limits on affiliations between the directors, officers, employees, and agents of System institutions and System service organizations and those of the Corporation are too restrictive and should be deleted. A Farm Credit district stated that the Corporation should be able to contract with the System banks for accounting, legal, and funds management services.  The FCCA commented that the restrictions on the ability of the Corporation to contract with other System institutions are too severe and will interfere with the Corporation's ability to operate efficiently. The organization suggested that the FCA amend the regulation to focus on the type of conflict considered impermissible and leave the Corporation free to choose those individuals or organizations that may be able to perform given tasks.  
The FCA Board has determined that the restrictions on affiliation, employment, and contracting with System institutions and System directors, officers, employees, and agents are crucial to assure that Corporation policies and operations are independent, autonomous, and free from undue influence from the various System interest groups. The FCA is aware of the conflicts of interest which may arise in administering financial assistance packages. These concerns justify a prohibition against allowing any group or individual to implement the work of the Corporation that has a separate interest in seeing the work accomplished in a partisan manner for the benefit of one or more other System institutions. In order to ensure that all groups are treated fairly, the FCA Board has concluded that no one System group or individual should be in a position to influence the Corporation's activities unduly, particularly with respect to the specific areas enumerated. The FCA Board notes that the Corporation did not object to the restrictions. Therefore, the FCA Board has decided not to alter the previously imposed restrictions. With respect to persons employed by the Capital Corporation, the Board has revised the regulations to define the term "joint capacity" to clarify that individuals cannot be accountable to both the Corporation and a System institution or service organization.  

The FCCA commented that the automatic approval of Corporation commercial borrowing on terms not otherwise available through loans from System institutions or through the issuance of Systemwide obligations is too restrictive and that the Corporation should be given greater flexibility to decide as a management matter the method of financing based on its own consideration of applicable factors.  Alternatively, the commentor states that the regulation should provide a procedural mechanism for FCA approval of commercial borrowings not meeting the automatic appraisal provision. Congress expressly stated in section 4.28G(a)(12) that the FCA should approve the terms and conditions of the Corporation's commercial borrowings. The FCA Board has provided that such approval is automatically granted in the regulation for borrowings on terms and conditions not otherwise available from System institutions or through issuance of Systemwide obligations. This grant of authority provides a great deal of flexibility. Commercial borrowings at more expensive rates, or on terms and conditions more restrictive than those available through System sources, are so extraordinary that they should be approved by the FCA on a case-by-case basis. The FCA Board does not consider additional approval procedures necessary.  

An agricultural cooperative trade organization commented that the required FCA approval of the Corporation's debt policy in 12 CFR 611.1142(9) should be deleted, as the FCA has sufficient control of the Corporation through the board of directors. The FCA Board has determined that FCA approval of the Corporation's debt policy is necessary in view of the impact such policy may have on the ability of the Corporation to marshal System resources efficiently and thereby reduce its costs to the System and to the Federal Government.  

The trade organization, the Corporation, a Congressman, the FCCA and a Senator commented that limiting eligibility for financial assistance to those System institutions that are or will become impaired within 90 days in 12 CFR 611.1142(i) is too restrictive and inconsistent with the intent of Congress, which contemplated a more liberal standard for assistance. The FCCA stated that under the regulation standards neither of the System's previously approved financial assistance packages to two of the Federal intermediate credit banks (FICBs), which were developed prior to the 1985 Amendments, would have been permissible. The Corporation contended that an institution's continued operation may be jeopardized well before its stock is impaired.  
In drafting regulations relating to funding and providing financial assistance, the FCA Board has carefully considered the competing purposes of the Corporation. The Corporation must obtain funds from contributing institutions only when necessary and in a manner that least affects the contributing institutions and equitably spreads the financial burden. At the same time, it must provide assistance to institutions that have deteriorated to the point of need. The FCA Board reaffirms the determination that continued operations are jeopardized and continued agricultural credit service to creditworthy borrowers in the institution's territory is threatened when the institution's stock is impaired. At this point, section 4.28G(a)(15) requires that the institution be deemed eligible to receive financial assistance. The regulation further permits institutions to apply for assistance in the event that its stock will be impaired within 90 days. The FCA Board has concluded that any lesser standard would permit financial assistance to institutions not truly in need while taking funds from contributing institutions when not truly necessary.  

An agricultural cooperative commented that 12 CFR 611.1142(i)(1)(i) should specifically enumerate the types of efforts that must be undertaken by an institution requesting financial assistance before it may apply for assistance. The FCCA states that 12 CFR 611.1142(i)(1) (ii) and (iii) imply that the Corporation cannot provide a requesting institution with financial assistance until other options have been exhausted and states that the regulation should be amended to make clear that these are not prerequisites. The purpose of these provisions is not to require that certain efforts or options must be undertaken before an institution is deemed eligible for assistance. Rather, it is to give the Corporation necessary information to evaluate the attempts made by the institution and district in order to control financial deterioration and to determine what terms and conditions may be appropriate as a part of the financial assistance package to the institution. The requesting institution must provide the information before an application is complete and the institution may be considered for financial assistance. However, there is no requirement that all other options must be attempted first.  

The same commentor also stated that the regulation should detail the types of assistance a strong institution must provide to the financially impaired institution and the circumstances under which the healthy institution could refuse to assist a troubled institution.  Healthy System institutions do not provide financial assistance to needing institutions directly. Under the Act and FCA regulations, the Corporation is created as the mechanism to provide financial assistance to needing System institutions. The Corporation shall require the healthy institutions to purchase stock as necessary through a formula established by section 4.28G(a)(15) of the Act and implemented by 12 CFR 611.1142(h) which considers the relative financial strength of the contributing institutions and equitably spreads the financial burden. The Corporation provides financial assistance to needing institutions under terms and conditions agreed upon by the Corporation with the institution. 12 CFR 611.1142(i)(4) states that the Corporation must require the recipient institution to make such modifications in operations as are necessary before receiving assistance. These requirements ensure that any operational practices that may have contributed to the financial deterioration are corrected. This approach helps to prevent financial assistance from maturing into additional losses and to protect the investment of the healthy institutions in the Corporation.  

The commentor also questioned the role of the Farm Credit district board of directors when one district institution turns to another for assistance as implied by 12 CFR 611.1142(i)(3). Another agricultural cooperative and an agricultural cooperative trade organization contended that a needing institution should not look to other district institutions first but to institutions organized under the same title of the Act and suggested the regulation be amended to direct the Corporation to consider the financial condition of "sister" institutions. They stated that the district-first policy is not mandated by the 1985 Amendments but intended that institutions organized under the same title should be the primary source of financial assistance. Alternatively, they argued that the resources of the banks for cooperatives (BCs) should not be made part of a district-first policy because they are substantially different in membership, purpose, and market from the other district institutions.  Another cooperative added that a bank from one system should not be held liable for the failures of a bank from another system merely because they are coincidentally located in the same district. Another cooperative stated that a district-first policy promoted an inefficient mobilization of resources and constituted an improper departure from section 4.4 of the Act establishing tiered liability.  The FCCA supported the concept of a district-first policy. 

The Farm Credit district board acts as the board of directors of each of the three district banks and is responsible for providing direction to the management of each bank. The board of directors would find itself in a conflicting position when healthy banks within its district provide financial assistance to a troubled bank in the same district. However, the Act provides the banks, including the BCs, with ample authority to share losses and provide loan and other financial assistance to other banks, but the directors must carefully ensure that operational practices that may have contributed to the financial deterioration are corrected prior to committing the financial assistance. The BCs have the same joint and several liability on Systemwide obligations and the same financial interrelationships with the other System banks. The other banks are not merely geographically located together but are directed by the same board of directors and, in all cases but the Texas Farm Credit District, managed and operated by the same joint officers and employees.  

It is appropriate that a bank or association needing financial assistance look to other institutions in its district. This approach was adopted by the System in developing previous financial assistance packages. The approach gives a Farm Credit district having financial problems within the district an opportunity to attempt district solutions prior to having the Corporation require changes in the bank as a condition of assistance. In addition, the district-first policy promotes efficiency and equity among contributing institutions. The banks within a district are more likely to know the operational problems that contributed to the financial deterioration. Finally, it is fairer to other contributing districts to require a financially able district to take care of its own problems before tapping the resources of others, particularly when the directors are responsible for directing the operations of both healthy and troubled banks.  Other "sister" institutions have authority to provide assistance to each other, but the FCA Board does not agree that such assistance should be required prior to Corporation assistance. Finally, the FCA Board notes that the Corporation would only look to the other district institutions to aid the troubled institution first if the district as a whole had sufficient resources to correct the deficiency. In several cases, there may be healthy banks within a district but without the resources to assist the troubled institution. In those cases, the Corporation will consider the application for direct assistance without any intra-district bank aid.  

A cooperative commented that there should be a forum for resolving disputes regarding the Corporation's rejection of a financial assistance request based on a district's having sufficient resources. The regulation clearly gives the Corporation the discretion to decide whether a Farm Credit district has sufficient resources to correct stock impairments.  

The FCCA commented that the prohibition on an institution's receiving both loss-sharing assistance and Corporation assistance should be deleted pending further study. The FCA Board has reconsidered this issue in light of current conditions and determined that some institutions may need both types of financial assistance.  The Board has revised the regulation to permit receipt of both loss-sharing assistance and Corporation assistance, as long as the total amount of assistance is no greater than the amount needed to cure stock impairment. The Corporation may grant financial assistance greater than that total amount only with the approval of the FCA. The Board reiterates that the limited resources of the Capital Corporation dictate its optimum use of those resources. Thus, the Board expects a limited number of requests for Board approval of Corporation assistance in amounts which, when added to loss-sharing assistance, will be greater than that necessary to cure stock impairment.  

The FCCA questioned the reference in 12 CFR 611.1142(i)(3) to the "eligibility" requirements of paragraph (i)(1) of that section but not the criteria of paragraph (i)(2) of that section. The FCA Board has amended the regulation to clarify that the requirements of the former are "application" requirements and to insert the "eligibility" requirements of the latter into this paragraph.  

A cooperative trade organization, the FCCA, the Corporation, and a cooperative stated that the regulatory statement in 12 CFR 611.1142(i) that any request for direct financial assistance be subject to the review and direction of the FCA should be deleted.  They stated that the FCA should not grant prior approval to every financial assistance request and that the 1985 Amendments do not give the FCA such authority. The FCCA argues that this provision places the FCA in a position of directing the day-to-day operations of the Corporation. The FCA Board reviewed the comments and has revised the regulation to require that the Capital Corporation provide the FCA with periodic reports regarding financial assistance. This will enable the FCA to monitor the administration of financial assistance without requiring prior approval of assistance requests.  

An organization of FLBA borrowers commented that regulatory guidelines should be established detailing how the Corporation shall restructure, refinance, reamortize, or compromise indebtedness as provided in section 4.28G(a) (11) and (20) of the Act. The FCA Board believes that the statutory provisions are clear and give the Corporation maximum flexibility and that further regulation at this time is unwarranted.  
The FCCA stated that the Corporation should not attempt to acquire nonaccrual assets from healthy institutions because this will hasten the day the System must seek Federal financial assistance. The commentor contended that the sale of these loans would merely increase System costs and create another unnecessary level of loan administration without holding the originating loan officers and institutions accountable. Section 4.28G(a)(16) of the Act expressly provides that the Corporation may purchase nonaccrual assets from any System institution, making no distinction between healthy or troubled.  Because the Act and FCA regulations require such assets be purchased at fair market value, the FCA Board fails to see how such purchases would necessarily increase System costs or hasten a request for direct Federal assistance. Furthermore, sale of an asset does not affect the issue of accountability of originating loan officers and institutions.  

The FCCA stated that the regulatory definition of fair market value in 12 CFR 611.1142(l)(4) concentrates on certain factors, such as the knowledge that the assets conveyed will be converted to cash over some period of time, to the exclusion of other important factors which the FCCA did not mention. The FCCA suggests adopting the definition employed in the Federal income tax regulations. The FCA Board rejects the suggestion that the FCA adopt verbatim the tax definition because that definition does not provide enough assistance in valuing assets where, as here, no active market exists. The definition in the regulations is based on the tax definition and the generally accepted accounting principles relating to the absence of a market price suggesting that cash-flow estimates properly discounted for risk may aid in assigning value. The usual expenses associated with the administration of the asset during the carrying period are taken into account in estimating cash flows. The definition adopted recognizes that the Corporation and the institution will have to negotiate the purchase price for nonaccrual assets and that the price offered by the Corporation for the assets may not coincide with that amount carried on the selling institution's books. The FCA, through the process of examining both the Corporation and the selling institution, will review whether purchase prices are reasonable.  

The FCCA also commented that the definition of nonaccrual loans in 12 CFR 611.1142 is too broadly defined to include nonperforming loans, which involve considerable subjective judgment in classification. They asserted that the subjective judgment involved in classifying nonperforming loans may lead to the Corporation's purchasing good assets. The FCA Board has reviewed this issue and has concluded that the definition of nonaccrual should be redefined to be the definition of nonaccrual provided in 12 CFR 621.2(a)(15).  

List of Subjects in 12 CFR Part 611 

Agriculture, Banks, Banking, Organization and functions (Government Agencies), Rural areas.  

As stated in the preamble, Part 611, Subpart J of Title 12 of the Code of Federal Regulations is being amended as follows: 

PART 611 -- ORGANIZATION 

1. The authority citation for Part 611 continues to read as follows: 

Authority: 12 U.S.C. 2031, 2091, 2182, 2183, 2216-2216K, 2243, 2244, 2250, 2254. 

Subpart J -- Farm Credit System Capital Corporation 

2. Section 611.1140 is amended by revising paragraphs (b) introductory text and (b)(1)(ii); by adding paragraph (b)(1)(iii); and by revising paragraphs (b)(2)(v), (b)(2)(vi)(B), (b)(2)(vi)(C), (b)(2)(vi)(F), (b)(2)(vi)(H), (b)(4)(i), (b)(4)(ii), and (b)(4)(iii) to read as follows: 

§  611.1140 Charter and Organization of the Farm Credit System Capital Corporation.  

* * * * * 

(b) Board of directors. The board of directors of the Capital Corporation shall consist of five members, with three members to be elected by the System banks owning the voting stock in the Corporation and two members to be appointed by the Chairman of the Farm Credit Administration Board (FCA Board). The board shall be expanded by operation of law to include two additional members in the event the Secretary of the Treasury purchases any obligation of the Corporation, including stock, with the sixth board member to be appointed by the Secretary of Agriculture and the seventh member to be selected by the other six directors.

(1) * * * 

(ii) Terms. Each appointed director shall serve a 2 calendar year term, except that the director first appointed by the Chairman shall serve a term ending December 31, 1986. Appointed directors shall serve until their successors are duly seated, shall be required to vacate their positions as provided in paragraphs (b)(2)(vi) (A) through (G) of this section, and may serve successive terms.  Vacancies to terms shall be filled by appointment.  

(iii) Appointed director vacancies. The office of any appointed director shall become vacant if any of the events in paragraphs (b)(2)(vi) (A) through (G) of this section occur to such director. All directors are required to inform the Corporation board of any loans covered by paragraph (b)(2)(vi)(F) of this section in default. System institutions having placed loans of directors in nonaccrual status must notify the Corporation board.  

* * * * * 

(2) * * * 

(v) Terms. Each elected director shall serve for a term of 2 calendar years except that the initial term of the director elected to the position in paragraph (b)(2)(ii)(C) of this section shall end on December 31, 1986. Elected directors shall serve until their successors are duly seated, may be removed for cause as provided in the articles of incorporation or bylaws of the Corporation, shall be required to vacate their positions as provided in paragraphs (b)(2)(vi) (A) through (G) of this section, and may serve for successive terms. Vacancies shall be filled by election in accordance with this section. 

(vi) * * * 

(B) Is adjudged a debtor in an involuntary Federal bankruptcy proceeding or placed in receivership or conservatorship in a Federal or State proceeding and such proceeding is not dismissed within 30 days; or 

(C) Seeks reorganization under the Federal bankruptcy laws for personal business interests or that of a corporation in which the director owns the majority or controlling interest; or 

* * * * * 

(F) Has a loan in his or her name, or in the name of a corporation in which the director owns a majority or controlling interest, or in the name of a partnership in which he or she is a general or limited partner, from a System institution which loan is placed by the institution in nonaccrual status, or from another financial institution, which loan is in default and such default is not cured within 30 days; or 

* * * * * 

(H) Resigns or is removed for cause by the remaining directors of the board in accordance with the articles of incorporation or the bylaws of the Corporation.  
All vacancies shall be filled under the general nomination and election procedures set forth in this paragraph. All directors are required to inform the board of any loans covered by paragraph (b)(2)(vi)(F) of this section in default. System institutions having placed loans of directors in nonaccrual status must notify the Corporation board.  

* * * * * 

(4) Expanded board membership. -- (i) Appointment or selection. In the event that the Secretary of the Treasury purchases any obligation of the Corporation, including stock, the board of directors of the Corporation shall be expanded to include two members as follows: 

(A) One member shall be appointed by the Secretary of Agriculture; and 

(B) One member shall be selected by the Corporation board of directors, including the appointee of the Secretary of Agriculture, which member shall not be a stockholder in, or a borrower from, or an employee or agent of any System institution, or a Government employee.  

(ii) Terms. These directors shall serve 2-year terms as long as any obligations of the Corporation purchased by the Secretary of the Treasury remain outstanding but may be reappointed or reselected at the end of their respective terms. The director appointed under paragraph (b)(4)(i) (A) of this section shall serve at the pleasure of the Secretary of Agriculture but shall be required to vacate his position as provided in paragraphs (b)(2)(vi) (A) through (G) of this section. The director selected under paragraph (b)(4)(i)(B) of this section shall be removable for cause by the unanimous vote of the remaining directors and shall be required to vacate his position as provided in paragraphs (b)(2)(vi) (A) through (G) of this section.  

(iii) Vacancies. The office of any director appointed or selected in accordance with paragraph (b)(4)(i) of this section shall become vacant if any of the events in paragraphs (b)(2)(vi) (A) through (G) of this section occur to such director. All directors are required to inform the Corporation board of any loans covered by paragraph (b)(2)(vi)(F) of this section in default. System institutions having placed loans of directors in nonaccrual status must notify the Corporation board.  

* * * * * 

3. Section 611.1142 is amended by revising paragraphs (i) introductory text, (i)(3), and (l)(3) and by adding paragraph (l)(10) to read as follows: 

§  611.1142 General corporate powers. 
 
* * * * * 

(i) Financial assistance. As soon as practicable after the appointment of a chief executive officer, the Corporation shall establish procedures consistent with this section by which System institutions may apply to the Corporation for financial assistance, and shall make those procedures available to all System institutions.  The Corporation may purchase nonaccrual loans and acquired property from System institutions in accordance with paragraph (j) of this section. The Corporation may also provide direct financial assistance to System institutions through stock or other equity purchases, loans, participations, cash contributions, the assumption of some portion of receiving institution's outstanding debt obligations, or any combination of the foregoing. The Corporation shall provide periodic reports to the FCA regarding applications received, the disposition of each application, the type and amount of assistance outstanding, and such other similar information as the FCA may request. The Corporation shall administer direct financial assistance to System institutions according to the standards and criteria set forth below: 

* * * * * 

(3) A determination of the type and amount of direct financial assistance for any System institution meeting the application requirements of paragraph (i)(1) of this section and the eligibility criteria of paragraph (i)(2) of this section shall be in the discretion of the Corporation taking into consideration the financial condition of the requesting institution, the credit needs of creditworthy borrowers served by the institution, the minimum capital requirements of the institution established under section 4.3 of the Act and 12 CFR Part 615, and the financial and economic condition of the individual Farm Credit district involved and the entire System generally. The Corporation shall structure the financial assistance package in the most cost effective manner giving the recipient institution the greatest benefit from the assistance and ensuring that the recipient institution will use the resources optimally. In no event shall the amount of direct financial assistance to any System institution, together with loss-sharing assistance to which it may be entitled under either district or Systemwide loss-sharing or capital preservation agreements, exceed that necessary to correct any impairment of voting stock or participation certificates of the institution held by its borrowers, unless approved by the FCA. The Corporation shall reject any request for financial assistance if it concludes that the Farm Credit district involved has adequate resources to correct any stock impairment of the requesting institution.  

* * * * * 

(1) * * * 

(3) "Nonaccrual loan" means a loan defined in 12 CFR 621.2(a)(15).  

* * * * * 

(10) An individual serving in a "joint capacity" for the purposes of paragraph (c) of this section means an individual employed by both the Corporation and a System institution or System service organization, and accountable to each.  

* * * * * 

William A. Sanders, Jr., 

Secretary, Farm Credit Administration Board. 
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