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FARM CREDIT ADMINISTRATION

12 CFR Part 614

Loan Policies and Operations; Borrower Rights 

AGENCY: Farm Credit Administration

ACTION: Final rule.  

SUMMARY: The Farm Credit Administration Board (Board) adopts amendments to existing regulations governing the lending operations of Farm Credit System (System) institutions. The amendments relate to compliance by the Farm Credit System Capital Corporation (Capital Corporation) with the disclosure, forbearance, and credit review committee regulations, 12 CFR 614.4366-4367, 614.4440-4444 and 614.4513. On October 28, 1986 (51 FR 39486), the Farm Credit Administration (FCA) published final regulations relating to the disclosure of interest rates and related information; practices relating to applications for extensions of credit; forbearance policies; notice of equity retirement; access to stockholders list; and the disclosure of loan documents. The Board determined that these regulations would become effective 30 days after publication, November 28, 1986. Because certain aspects of the final regulations were substantially changed from the regulations as proposed, the Board determined that the public would have an additional 30 days, until December 30, 1986, in which to comment on those particular matters.  

EFFECTIVE DATE: The regulations shall become effective upon the expiration of 30 days after this publication during which either or both Houses of Congress are in session. Notice of effective date will be published.  

FOR FURTHER INFORMATION CONTACT: Nancy E. Lynch, Senior Attorney, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444. 

TEXT: SUPPLEMENTARY INFORMATION: On May 8, 1986 (51 FR 17035), the FCA published for comment proposed regulations implementing provisions of the Farm Credit Amendments Act of 1985 (1985 Amendments) (Pub. L. 99-205) relating to various matters, including stockholders' and borrowers' rights. On October 28, 1986, the FCA published final regulations on stockholders' and borrowers' rights. The Board determined that the regulations would be effective 30 days after publication. The Board also determined that since certain aspects of the final regulations involved considerable controversy or were substantially changed from the regulations as proposed, the public would have an additional 30 days in which to comment on such matters.  

Specifically, the Board invited comments on the following four areas: 

(1) Section 614.4366-4367 -- The requirements that each borrower be provided with the disclosure of the borrower's effective interest rate. 
 
(2) Sections 614.4440-4444 -- The requirement that banks for cooperatives comply with the provisions of these sections.

(3) Sections 614.4440-4444 and 614.4513 -- The right of persons who seek forbearance and submit an application for the renewal, extension, deferral, etc., of the terms of an existing loan to seek review by a credit review committee of the denial of such application. 

(4) Sections 614.4440-4444 and 614.4513 -- Whether, and under what circumstances, loans owned or participated in by the Capital Corporation should be subject to or excluded from the procedures provided in these regulations. 

Comments were received from a representative of the 37 banks of the System, the Capital Corporation, banks from two System districts, and a number of non-System groups and organizations. The Board carefully analyzed and considered each comment relating to the subjects for which the Board invited comments and responds to such comments on the basis of a thorough consideration of the merits of the positions expressed. The Board has not considered those comments which addressed matters outside the four specified subject areas. However, those comments will be maintained and considered, as appropriate, when changes to the regulations are contemplated. 

Section-by-Section Analysis and Response to Comments 

Sections 614.4366-4367 -- Requirement that each borrower be provided with disclosure of the borrower's effective interest rate 

The non-System commentors strongly supported the effective interest rate disclosure provisions in the final regulations. The commentors believed the regulations are in accord with the statute and are consistent with congressional intent. The Attorneys General from Illinois, Iowa, Kansas, Minnesota, North Dakota, and Wisconsin (attorneys general) disagreed with the Board's rejection of their suggestion that the regulation require relevant information to be provided to borrowers at the time of the credit application. One commentor believed that notwithstanding the fact that all the terms and conditions may not be final, the information available would be of value to borrowers because it would be useful in negotiations with the lending institution. The attorneys general also disagreed that providing this information at the time of the credit application is "unnecessarily burdensome." Contrary to the Board's stated position, they believed that Congress intended for System institutions to have the responsibility to provide this information to borrowers early in the lending process. In addition, the attorneys general expressed concern over the Board's rejection of their suggestion that System institutions be required to disclose how the standard adjustment factors cause a change in the interest rate. The believed that mere identification of such factors is not meaningful. 

The banks of one System district reiterated the comments of the Farm Credit Corporation of America (FCCA) to the proposed regulations, and claimed that the effective interest rate disclosure provisions are at variance with section 4.13 of the Farm Credit Act of 1971, as amended (Act), and with the intent of Congress. The commentor asserted that the regulations are ambiguous and do not necessarily provide borrowers with additional useful information. 

The System banks' representative concurred with the FCCA's comments to the proposed regulations that section 4.13(a) of the Act was not intended to apply to outstanding loans to existing borrowers. It reiterated that there is no authority in either the 1985 Amendments or the legislative history supporting this approach. It believed that the lack of any such "retroactive disclosure" in the Truth in Lending Act and similar legislation suggests that had Congress intended retroactive disclosure it would have clearly stated so. The System banks' representative also expressed concern that because of the work involved, it was uncertain whether the System would be able to provide this information by February 28, 1987, as required by the regulations. It also argued that retroactive disclosures are neither timely nor meaningful as applied to a loan with a term of 1 year or less. It believed that there is little or no likelihood that a borrower will seek refinancing for such a loan. It recommended that the FCA exempt such loans from retroactive disclosure and claimed that such action would be consistent with the Act and would relieve a considerable burden on the System. In addition, it requested clarification of whether retroactive and prospective disclosure applies to noninvesting borrowers from System institutions. 

The Capital Corporation believed it should be exempt from the interest rate disclosure requirements for a number of reasons. It argued that the Act distinguishes the Capital Corporation and its unique role from other System institutions and, that to the extent it does so, the Capital Corporation must be dealt with separately. The Capital Corporation acknowledged that section 4.14 of the Act does not authorize different treatment for it from that of other System institutions. It believed, however, that since the FCA has accorded different treatment in certain regulations to various System institutions based on their role, the same approach should be taken with the Capital Corporation. The Capital Corporation further asserted that the purpose of this disclosure requirement is not served by having it provide borrowers with such information. It contended that disclosure is intended to provide borrowers with accurate and complete information before they become legally obligated on a loan or, in the case of changes in interest rates, to afford borrowers the opportunity to obtain substitute financing. The Capital Corporation argued that since it does not originate loans and the only loans it services are nonaccrual, high-risk loans for which alternate financing is unlikely, such disclosure is unnecessary, unwarranted, and should not be required. The Capital Corporation and the System banks' representative questioned whether the FCA had incorporated a change in the final regulations with respect to loans with multiple borrowers. The preamble to the final regulations stated that the regulations had been changed to provide that disclosure to only one of the borrowers on such loans satisfies the regulations.

The Board again declines to amend the regulation to require the disclosure of information at the time of the credit application. The Board believes that requiring the institution to provide the information at the time of such application is not meaningful because the terms and conditions of the loan contract have not been finalized and may be subject to change. Disclosure is meaningful and timely as required by the Act, when the institution is in a position to make a complete and accurate disclosure, that is, when the terms and conditions of the loan contract have been finalized. However, as an editorial change, the Board has amended §  614.4367(a) to provide that disclosure must be made "prior to" the execution of the loan documents. This change is merely to clarify that the disclosure must occur before a borrower becomes legally obligated on a loan. It does not require that disclosure be given at any particular time so long as the disclosure is in advance of the execution of the loan documents. The Board continues to believe the regulations provide for the disclosure required by the Act. The Act does not obviate the need for borrowers to employ prudent business practices, including inquiries about relevant terms of the credit programs offered by System institutions about which borrowers have questions.  

The Board also declines to require that System institutions explain how a change in the factors causes a change in the interest rate. The Act does not require this disclosure and the Board does not believe it would appreciably assist borrowers in evaluating the desirability of borrowing from a System institution. With respect to the question about noninvesting borrowers, the Board notes that the only disclosure which would not be required, by definition, is that of the effective interest rate.  

The Board rejects the position of the Capital Corporation that it should not be required to provide the disclosures required under this subpart. Rather, the Board believes that providing the disclosures is the responsibility of the institution, including the Capital Corporation, taking the action that triggers disclosure or that is servicing the loan when the disclosure obligation arises. In the final regulations, the Board did not make the Capital Corporation subject to the requirements of Subpart L because the Board had been informed that the Capital Corporation did not service loans. The Board was also informed that this responsibility remained with the originating institutions, which would provide the disclosures required under section 4.13 of the Act. However, in their comments, the Capital Corporation and the System banks' representative indicated that, for certain loans, the Capital Corporation is solely responsible for servicing decisions and the originating institution retains no residual authority. The Board notes that section 4.13 of the Act requires System institutions to provide certain interest rate disclosures to borrowers and section 4.28A(1) of the Act defines the Capital Corporation to be a System institution. Where the FCA has excluded a System institution from complying with a regulatory requirement, such as that identified by the Capital Corporation, it has been because the institution did not engage in the activity which the regulation governs. Whether the institution engages in unique functions is not the issue, rather it is whether the institution undertakes activities which place it within the scope of the regulation. The Capital Corporation contends that disclosures of changes in interest rates on its loans is unnecessary and not consistent with what it views as the purpose of the statute, i.e., to afford borrowers the opportunity to obtain substitute financing. However, section 4.13 of the Act does not provide for any exceptions based on a loan's status. Therefore, if only the Capital Corporation is in a position to provide these disclosures for the loans it services it must provide the disclosures required by § §  614.4366 and 614.4367 if applicable. To clarify this point, a new paragraph has been added to §  614.4367.  

The Board again rejects the System banks' position that the disclosure requirements of §  614.4367 for existing loans is inconsistent with the Act and its legislative history. The System banks' arguments are essentially no different from those submitted by the FCCA in its comments to the proposed regulations. The Board's position, as stated in the preamble to the final regulations, rebuts the FCCA's arguments. (See 51 FR 39486-39489 and 39490.) The Board notes that the comments of the non-System commentor were in favor of the final regulations and that most System institutions complied with the requirements in a timely fashion.  

The Board acknowledges that an amendment to the regulation, to provide that in the case of a loan with multiple borrowers disclosure to any one of such borrowers satisfies the regulation, was inadvertently not made when the regulation was published. That amendment is incorporated in the regulations as a new paragraph in §  614.4367.  

Minor editorial changes were also made to §  614.4366(e).  

Sections 614.4440-4444 -- Required compliance by bank for cooperatives with these sections 
Only one commentor, a bank for cooperatives, absolutely objected to requiring banks for cooperatives (BCs) to comply with this subpart. It claimed that the credit review committee provisions were intended to benefit farmers in their transactions with their lending institutions and not the BCs' corporate clientele. It asserted the regulations are outside the scope of the Act. The commentor did not cite any authority in either the Act or the legislative history to support its position. The Board concludes that absent an exception in section 4.14 of the Act for BCs, Congress intended the provision to apply to them. Accordingly, the Board believes a statutory amendment would be required to exempt BCs and no change is made to the regulations.  

The System banks' representative generally opposed allowing a right of review by a credit review committee of an adverse forbearance decision of any System institutions, including BCs. This comment is discussed below. 
 
Sections 614.4440-4444 and 614.4513 -- The right of persons who request forbearance on an existing loan to seek review by the credit review committee of a denial of such request 

The System banks' representative noted a number of objections to this approach. It argued that requiring a credit review committee procedure for review of an adverse forbearance decision is outside statutory authority and inconsistent with legislative history. It asserted that the 1985 Amendments did not grant borrowers any new substantive rights to forbearance, but only required disclosure to borrowers of their right to seek forbearance. The System banks' representative believed that the inappropriateness of having a review of an adverse forbearance decision is clearly demonstrated in the case of BCs. It claimed that this type of review process does not exist for large commercial borrowers. In its opinion, having such a review procedure for BC loans, which frequently involved third party guarantors as well as collateral-sharing agreements in loan participations, could dramatically affect BC responsibilities to third parties under such agreements. It suggested that, at a minimum, the FCA should clarify that credit review committee procedures are not applicable for adverse forbearance decisions on loans subject to an existing agreement affecting the rights of non-System third parties. The System banks' representative also inquired about the degree of interaction between System forbearance procedures and other available means of protection from collection which a borrower might seek, such as a temporary restraining order enjoining foreclosure or bankruptcy. It theorized that, for example, where a borrower has availed himself or herself of any judicial protection and a court denies the borrower's forbearance request, such denial could not be reviewed subsequently by a credit review committee. In its opinion, since a judicial setting affords a borrower the opportunity to seek redress, convening a credit review committee is unnecessary.  

The banks of one System district suggested that the right of review be waived where mandatory mediation is required by a State, such as in Iowa. In that instance, the banks believed that borrowers are not entitled to an appeal to the credit review committee. The Board does not believe there is statutory authority for such a waiver. In any case, the Board notes that it would seem appropriate for a borrower to exhaust all possibilities within the institution before resorting to, or being required to submit to, external resolution processes such as mediation, etc.  

The Board rejects the contention of the System banks' representative that neither the Act nor the legislative history supports allowing a credit review committee to review a denial of forbearance. The System banks' representative cited no provision in the Act or the legislative history to support its interpretation. The Board agrees that the 1985 Amendments did not create a new substantive right or entitlement to forbearance. Rather, the Act and the legislative history indicate that Congress intended that the existing review procedure be modified to ensure that the borrower's application for forbearance receives a fair and objective review. As with other credit decisions, whether or not to forbear remains a business judgment to be made by the institution. The Board notes that allowing a credit review committee to review a denial of forbearance was supported by all the other commentors who addressed this issue.  

The Board believes that the System banks' rationale for excluding BCs is unconvincing. Its claim that such a review process is unheard of in the commercial context is irrelevant in light of the statutory requirements. As stated above, the Board believes a statutory amendment would be necessary to exempt BCs. Furthermore, the System banks' contention that review procedures could dramatically affect a BC's responsibilities to third parties is vague and undocumented. The credit review procedures do not provide any additional substantive rights to borrowers. Section 4.14 of the Act is merely a procedural safeguard to ensure that the institution applies its forbearance policy in an impartial and consistent fashion. If the borrower's forbearance request does not satisfy the institution's criteria, a review by the credit review committee should not change this result or affect the legal rights of any third parties involved. In addition, §  614.4513(f) specifically requires that institutions consider the effect of a forbearance decision on cosigners and guarantors.
In response to the System banks' query regarding the interaction of the credit review provisions and various legal protections against collection actions available to borrowers, the Board offers the following guidance. The determining factor is whether the court in the legal proceeding has the authority to adjust the debt of the borrower to the lending institution and has in fact done so. For example, in the bankruptcy context, the court must approve the financial plan of the debtor. Where an adjustment of a debt held by a System institution occurs, the actions of the bankruptcy court precludes the borrower from seeking additional forbearance remedies from the System institution. In contrast, where a court, whether in bankruptcy or otherwise, has not taken any action affecting the level or collectibility of the debt, and has permitted the System institution to commence or continue collection proceedings, the borrower's right to seek forbearance or a review of a denial of forbearance is unaffected.  

The regulations have not been changed in response to the comments on these points.  

Sections 614.4440-4444 and 614.4513 -- Whether, and under what circumstances, loans owned or participated in by the Capital Corporation should be subject to or excluded from the procedures provided in these regulations 

The Capital Corporation believes that Congress intended for the originating institutions to comply with the borrowers' rights provisions, but not the Capital Corporation, because of its unique role. It referred to section 4.281(a) of the Act as prohibiting the Capital Corporation from acting other than in the interests of System institutions. The Capital Corporation also contended that because section 4.28G(a)(20) of the Act sets forth a specific procedure for processing forbearance requests, such procedure should supersede the general regulatory forbearance provisions. Furthermore, the Capital Corporation believes requiring it to comply with such provisions does not further the purpose of the Act because borrowers ordinarily will have exhausted the credit review process within the originating institution prior to the assets being transferred to the Capital Corporation.  

Other commentors opposed excluding the Capital Corporation from these provisions. They asserted that the Act authorized the Capital Corporation to forbear on loans to System borrowers. One commentor stated that since the Capital Corporation is defined in the Act to be a System institution and the Act requires System institutions, without exception, to develop forbearance policies and to establish credit review committees, the Capital Corporation is required to comply with these provisions. In its opinion, if the Capital Corporation did not have to comply with these provisions, borrowers whose loans are sold to, or otherwise serviced by, the Capital Corporation would have lost the rights mandated by Congress. Accordingly, they believed the Capital Corporation should be subject to the regulations to the same extent as other System institutions.  

While not specifically commenting on the propriety of applying these provisions to the Capital Corporation, the System banks' representative noted several problems with respect to extending credit review procedures for adverse forbearance decisions to the Capital Corporation. It believed that review by an association credit review committee of a credit decision made by the Capital Corporation on a loan transferred to the Capital Corporation is illogical because the association has no further responsibility for or authority over such loan. It suggested that the regulations should specify that the review of an adverse credit decision shall be by the credit review committee of the institution responsible for servicing the loan. It also advised that the FCA acknowledge that credit review committee procedures are inapplicable to loans transferred to the Capital Corporation prior to the effective date of the regulations. The System banks' representative noted that the borrowers on these loans have exhausted all forbearance-type remedies and such loans generally are in bankruptcy, foreclosure, or at least 90 days delinquent. It also recommended that a provision be added to the regulations to ensure that every borrower has an opportunity to apply for forbearance and to receive credit review committee review of such decision prior to commencement of any collection action or transfer of a loan to the Capital Corporation.  

[bookmark: _GoBack]The Board rejects the contention of the Capital Corporation that it should not be required to develop a written policy on forbearance. Sections 4.13(b) and 4.14 of the Act provide, respectively, that each System institution shall develop a policy on forbearance, and establish a credit review committee. Neither section nor the legislative history provides an indication that Congress intended to allow the Capital Corporation an exemption from these provisions. In fact, section 4.28G(a)(20) of the Act specifically authorizes forbearance by the Capital Corporation. The Board agrees with the Capital Corporation that it was established to provide financial and technical assistance to System banks and associations. The Capital Corporation's activities are not incompatible, however, with a responsibility to comply with the forbearance provisions of the Act. The Capital Corporation is authorized to restructure loans, compromise indebtedness, and where determined necessary by the Capital Corporation, to liquidate loans. The regulation neither specifies the criteria the Capital Corporation must use to determine whether to forbear, nor does it require it to forbear. The forbearance regulation is intended to ensure that the Capital Corporation applies forbearance in a consistent and fair manner. The ultimate decision of whether to forbear is a business determination of the institution with the objective of maximizing the institution's recovery on the loan, taking into account the interests of stockholders, borrowers, and investors. (See 51 FR 39486, 39496.) The Board notes that other commentors supported requiring the Capital Corporation's compliance with the forbearance regulations.  

In response to a comment by the System banks' representative regarding the interaction between the originating institution's credit review committee and the Capital Corporation for reviews of loans which have been transferred to the Capital Corporation, the Board further amends the regulations. The Board agrees with the System banks' representative that until the time has elapsed for the borrower to request a review of an adverse forbearance decision, or until the originating institution's credit review committee has reached a decision, such institution should not transfer a loan to the Capital Corporation. In this manner, the borrower's right to a review of an adverse credit decision is preserved, and the possibility that an institution might transfer a loan to the Capital Corporation to avoid the institution's responsibility to provide a review of an adverse forbearance decision is eliminated. However, the regulation also provides that the institution may still take action to protect assets or collateral. The Capital Corporation remains responsible for resolving forbearance decisions arising under its forbearance policy for loans transferred to it.  

List of Subjects in 12 CFR Part 614 

Agriculture, Banks, banking, Credit, Government securities, Investments, Rural areas.  

As stated in the preamble, Part 614 of Chapter VI, Title 12 of the Code of Federal Regulations is amended as follows: 

PART 614 -- LOAN POLICIES AND OPERATIONS 

1. The authority citation for Part 614 continues to read as follows: 

Authority: 12 U.S.C. 2183, 2199, 2202, 2243, 2244, 2252(a)(10). 
 
2. Section 614.4366 is amended by revising paragraph (e) to read as follows: 

Subpart K -- Disclosure of Loan Information 

§  614.4366 [Amended] 

* * * * * 

(e) "Standard adjustments factors" means those financial elements, including but not limited to, an institution's cost of funds, operating expenses, provision for loan losses, changes in retained earnings, and capital sharing which are typically taken into consideration by an institution in adjusting the interest rate on loans.  -04/13/87-Fol. 916/917-J. 094-999-F. A15AP0.055-

3. Section 614.4367 is amended by revising paragraph (a) introductory text and by adding paragraphs (g) and (h) to read as follows: 

§  614.4367 Required disclosures. 

(a) Each association shall furnish the following information in writing to a prospective borrower prior to the time the person executes the loan documents: 

* * * * * 

(g) The Farm Credit System Capital Corporation shall make the disclosures required by paragraphs (a) through (f) of this section, as applicable, for any loan which it services; provided, however, that if the disclosure required by paragraphs (b) and (f)(1) of this section were made by the originating institution such disclosure need not be made by the Capital Corporation. 

(h) In the case of a loan involving more than one primary obligor, the requirements of paragraphs (a) through (f) of this section will be satisfied by providing the disclosures to any one of such parties. 

Subpart L -- Notice of Action and Review 

4. Section 614.4440 is amended by revising paragraph (c) to read as follows: 

§  614.4440 Definitions. 

* * * * * 

(c) "System institution" means: 

(1) Banks for cooperatives; 
(2) Federal land bank associations; 
(3) Production credit associations; and 
(4) The Farm Credit System Capital Corporation. 
 
5. Section 614.4442 is amended by revising paragraph (b) to read as follows: 

§  614.4442 Credit review committees. 

* * * * * 

(b) The board of directors of each production credit association, each bank for cooperatives, and the Farm Credit System Capital Corporation shall establish one or more credit review committees. The membership of each committee shall include at least one member of the institution's board and a majority of each committee shall be composed of persons who were not involved in making the adverse credit decision under review. The duties of the members of the review committees may not be delegated to any other person, except that the duties of the board member on the committees may be delegated upon the unanimous vote of the board.  

6. Section 614.4443 is amended by designating the existing text as paragraph (a) and by adding paragraph (b) to read as follows: 

§  614.4443 Review process. 

* * * * * 

(b) Until the time period for an applicant to request review of the decision has passed, or until the credit review committee has rendered its decision, whichever is later, an institution shall not commence any collection action or transfer such loan to the Farm Credit System Capital Corporation. This paragraph shall not prevent an institution from taking any action necessary to avoid the dissipation of assets, or the diversion or deterioration of collateral.  

William A. Sanders, Jr., 

Secretary, Farm Credit Administration Board.  

[FR Doc. 87-8404 Filed 4-14-87; 8:45 am] 
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