	Title:
	FINAL RULE--Loan Policies and Operation; Borrower Rights--12 CFR Part 614

	Date of Issuance:
	11/25/1987

	Agency:
	FCA

	Federal Register Cite:	
	52 FR 45161


FARM CREDIT ADMINISTRATION

 12 CFR Part 614

Loan Policies and Operation; Borrower Rights 

AGENCY: Farm Credit Administration. 

ACTION: Final rule.  

SUMMARY: The Farm Credit Administration Board (FCA Board) adopts amendments to the borrower rights regulations at 12 CFR 614.4440 through 614.4444. Specifically, 12 CFR 614.4440(c) is amended to include Federal land banks (FLBs) and Federal intermediate credit banks (FICBs) in the definition of "System institution." Amendments are also made to 12 CFR 614.4442, which permit the board to designate an alternate board member to perform credit review committee duties.

The Farm Credit Administration (FCA) published final regulations on this subject on October 28, 1986 (51 FR 39486), which became effective on November 28, 1986. Comments on certain aspects of the regulation were received until December 30, 1986. In response to those comments, the FCA Board published amendments to the regulations on April 15, 1987 (52 FR 12143), which became effective on May 20, 1987 (52 FR 19129). The FCA Board determined that additional amendments to 12 CFR 614.4440 and 614.4442 should be proposed and on June 4, 1987 (52 FR 21073), published them for public comment. As discussed in more detail below, these amendments are adopted by FCA Board action.  

EFFECTIVE DATE: The regulations shall become effective upon the expiration of 30 days after this publication during which either or both Houses of Congress are in session. Notice of the effective date will be published.  

FOR FURTHER INFORMATION CONTACT: Joanne P. Ongman, Attorney, Office of General Counsel, Farm Credit Administration, McLean, VA. 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

TEXT: SUPPLEMENTARY INFORMATION: On June 4, 1987, the FCA published for comment proposed amendments to the borrower rights regulations at 12 CFR 614.4440(c) and 614.4442. In order to provide borrowers with an opportunity to have adverse credit decisions reviewed by the actual decision-making institution, it was proposed to amend 12 CFR 614.4440(c) to include FLBs and FICBs in the definition of "System institution." In order to ensure that an elected board member actively participates on the credit review committee, it was proposed to amend 12 CFR 614.4442 to provide that a board may designate an alternate to perform a board member's credit review committee duties, but the alternate must also be a board member.

Comments were received from the Farm Credit System Capital Corporation (Capital Corporation), the Farm Credit Corporation of America (FCCA) on behalf of its members, and the Texas, St. Louis, Louisville, and Baltimore Farm Credit Districts. The FCA carefully analyzed and considered each comment relating to the subjects for which the FCA Board invited comments. The FCA Board has not considered those comments which addressed matters outside the two specified subject areas.
The comments generally supported the amendment to 12 CFR 614.4440(c) by which FLBs and FICBs are required to establish credit review committees. However, the Texas Farm Credit District commented that credit review committee operations conducted by a FLB or FICB will require travel and additional expenses at a time when Congress and the Farm Credit System are scrutinizing costs. Section 4.14 of the Farm Credit Act of 1971, as amended (Act), 12 U.S.C. 2202, requires that "each Farm Credit System institution shall establish one or more credit review committee(s)." Accordingly, the costs associated with credit review committees must be viewed as a statutory cost of doing business since the regulations merely implement the borrower rights requirements mandated by Congress.

As discussed in more detail below, most of the other comments raise issues falling into three broad categories. The response to such comments is based on a thorough consideration of the merits of the positions expressed.

I. Interaction Between Capital Corporation Credit Review Committee and Credit Review Committees of Other System Institutions

The FCCA and the Capital Corporation requested the FCA to clarify by regulation that a borrower, whose loan has been transferred to the Capital Corporation and who was afforded credit review committee consideration of an adverse credit decision by the originating bank or association, is not entitled to a second committee review by the Capital Corporation. The FCCA also stated that it assumed that 12 CFR 614.4440-614.4444 would apply only to loans "owned or participated in" by the Capital Corporation.

One of the basic objectives of the amendment to 12 CFR 614.4440(c) is to provide borrowers with an opportunity to have adverse credit decisions reviewed by the actual decision-making institution. Therefore, if the Capital Corporation renders an adverse credit decision to an applicant as those terms are defined in 12 CFR 614.4440, 12 CFR 614.4443 provides for a review, if one is requested, by a credit review committee established by the Capital Corporation. For example, credit review committee action by the Capital Corporation may occur in connection with a forbearance decision authorized pursuant to section 4.28G(a)(20) of the Act, 12 U.S.C. 2216(f). See 52 FR 12145 (April 15, 1987). Credit review committees established by the Capital Corporation only review adverse credit decisions made by the Capital Corporation and do not exercise any type of review over final decisions of credit review committees established by other System institutions. Accordingly, no change to the regulation is needed. 

II. Credit Review Committee Duties of Board Members 

A. Designation of Alternate Who is a Member of the "Board of the Institution That Originated the Loan" 

In their comments, the FCCA and the Texas and St. Louis Farm Credit Districts requested the FCA to revise the proposed language in 12 CFR 614.4442 to permit FLBs and FICBs to designate a board member of the appropriate association as an alternate. They argue that this designation should be allowed because 12 CFR 614.4442 permits the duties of the board member serving on the Capital Corporation's credit review committee to be performed by an alternate who is a member of the board of the institution that originated the loan. In its comments, the Capital Corporation expressed concern that the latter designation would allow a board member involved in a previous review to also be a member of the credit review committee at the Capital Corporation level. 

The amendment to 12 CFR 614.4442 provides borrowers with the opportunity to have adverse credit decisions reviewed by the actual decision-making institution, and is designed to achieve credit review committee action in a timely manner and to protect borrower rights by ensuring that an elected board member actively participates on each credit review committee. The FCA Board recognized that the Capital Corporation's nation-wide authority creates the potential for a great number of reviews to be conducted and that the Capital Corporation currently has only five board members available to serve on credit review committees. Given these circumstances, the FCA Board determined that, if needed to provide timely credit review committee action, board members of the institution which first originated the loan should be allowed to serve as alternates for Capital Corporation board members serving on credit review committees. A minor editorial change has been made to clarify the intent of the regulation. For System institutions other than the Capital Corporation, the requirement in 12 CFR 614.4442, that credit review committee duties of the board member may only be performed by an alternate who must be another board member of the same institution, would not interfere with timely review of adverse credit decisions. Therefore, the FCA Board determined that the procedure authorized by the regulation is appropriate.

Regarding the Capital Corporation's concern that this procedure potentially allows the same board member to be part of both reviews, it is important to emphasize that credit review committees established by the Capital Corporation operate independently from credit review committees established by other System institutions; provide an entirely separate review of a distinct adverse credit decision; and do not exercise any type of review over final decisions of credit review committees established by other System institutions. The FCA Board also notes that it is within the Capital Corporation's power to prevent the same board member from being part of both reviews if it so decides. 

B. Requirement That Alternate Be Another Board Member 

The Capital Corporation argued that board members should be allowed to retain the authority to delegate their credit review committee duties to bank, association, or Capital Corporation personnel and employees. In its comments, the FCCA argued that the language "farmer board representation" used in section 4.14 of the Act should be interpreted to permit an individual serving on a service center or advisory board to serve on credit review committees.  

For the reasons discussed at length in earlier amendments to the borrower rights regulation, FCA interprets the term "farmer board representation" in section 4.14 of the Act to require that the credit review committee include a member of the institution's board of directors. See 51 FR 39494 (October 28, 1986). To ensure continued board member participation in these committees, 12 CFR 614.4442 permits the board member's credit review committee duties to be performed by an alternate, who must also be a board member. Regarding FCCA's comment, 12 CFR 614.4442 does not preclude members of service center or advisory boards from serving on credit review committees. However, it does preclude members of service center or advisory boards from fulfilling the statutory requirement that each credit review committee include at least one member of the board of directors of the institution establishing it. 

III. Establishment of Guidelines for Credit Review Committees 

Existing 12 CFR 614.4442(a) requires FLBs to establish guidelines under which the board of directors of each FLBA establishes one or more credit review committees. This requirement was proposed to be eliminated in the amendment to 12 CFR 614.4442. The Texas Farm Credit District commented that the FCA should consider provisions allowing FLBs and FICBs to establish guidelines for credit review committees. The FCA Board has determined that such guidelines are consistent with the responsibility of each bank board to adopt policies and guidelines relating to the exercise of loanmaking authority. Accordingly, paragraph (b) has been added to 12 CFR 614.4442 directing each bank board to adopt guidelines for credit review committees established by bank personnel and by associations subject to the bank's oversight.

List of Subjects in 12 CFR Part 614 

Agriculture, Banks, Banking, Credit.  

As stated in the preamble, Part 614 of Chapter VI, Title 12 of the Code of Federal Regulations is amended as follows:

PART 614 -- LOAN POLICIES AND OPERATIONS 

1. The authority citation for Part 614 continues to read as follows:
 
Authority: 12 U.S.C. 2183, 2199, 2202, 2243, 2244, 2252(a)(10).
Section 614.4341 also issued under 12 U.S.C. 2012(22), 2053, 2072(18), 2093(15), 2122(18), 2216G, 2252(a)(10). 

Subpart L -- Notice of Action and Review 

2. Section 614.4440 is amended by revising paragraph (c) to read as follows: 

§  614.4440 Definitions

* * * * * 

(c) "System institution" means 

(1) Banks for cooperatives; 

(2) Federal land banks; 

(3) Federal intermediate credit banks; 

(4) Federal land bank associations; 

(5) Production credit associations; and 

(6) The Farm Credit System Capital Corporation. 
 
3. Section 614.4442 is revised to read as follows:

§  614.4442 Credit review committees.  

(a) The board of directors of each System institution shall establish one or more credit review committees to review adverse credit decision made by the institution. The membership of each committee shall include at least one member of the institution's board, and a majority of each committee shall be composed of persons who were not involved in making the adverse credit decision under review. The duties of the members of the review committees may not be delegated to any other person, except that the credit review committee duties of the board member may be performed from time to time by an alternate designated by the board who shall also be a board member. Provided further that, in the case of the Farm Credit System Capital Corporation board member, by unanimous vote, the Farm Credit System Capital Corporation board may designate an alternate who is a member of the board of the institution that first originated the loan under review by the committee, and who is willing to serve.  

(b) Each Federal land bank and each Federal intermediate credit bank shall adopt guidelines for the establishment and operation of both its own credit review committee(s) and the credit review committee(s) of their respective associations. 

November 19, 1987.  

David A. Hill, 

Secretary Farm Credit Administration Board.  
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