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Rules of Practice and Procedure; Practice Before the Farm Credit Administration 


ACTION: Proposed rule.  

SUMMARY: The Agricultural Credit Act of 1987 (Pub. L. 100-233) enacted on January 6, 1988, amended the provisions of the Farm Credit Act relating to the definition of a Farm Credit System (System) institution and to the imposition of civil money penalties. Accordingly, the Farm Credit Administration (FCA) proposes revisions to its implementing regulations. The FCA seeks comments on its proposal.  

DATE: Comments are due on or before June 13, 1988.  

ADDRESS: Comments should be submitted in writing, in triplicate, to Anne E. Dewey, General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT: 

Kathleen Eyer, Chief, Supervision Division, Office of Analysis and Supervision, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4455, TDD (703) 883-4444, or 
Elizabeth M. Dean, Senior Attorney, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

TEXT: SUPPLEMENTARY INFORMATION: Section 423 of the Agricultural Credit Act of 1987 (Pub. L. 100-233) (1987 Act) amended the Farm Credit Act (Act). Title VI, Subtitle A, section 6.0 and section 207(d) of the 1987 Act, statutorily direct the revocation of the charter of the Farm Credit System Capital Corporation (FCSCC) by the Farm Credit Administration (FCA), thereby amending section 5.35(3) of the Act. In addition, section 207(d) of the 1987 Act provides for the amendment of section 5.35(3) of the Act to include the Farm Credit System Financial Assistance Corporation (FCSFAC). Section 811(a)(1)(B) of the 1987 Act added the Federal Agricultural Mortgage Corporation (FAMC), and section 204 of the 1987 Act amended section 4.9 of the Act establishing the Federal Farm Credit Banks Funding Corporation (FFCBFC) as Farm Credit System institutions. 
 
It is proposed that the definition of "institution in the System", "System institution" and "institution" as defined in Subpart A of 12 CFR Part 622 relating to rules applicable to the formal hearings and in 12 CFR Part 623 relating to practice before the FCA, be changed to remove FCSCC and to add FCFAC, FAMC and FFCBFC. In order to avoid amending the definition any time a new System institution is statutorily created, the proposed definition excludes the Farm Credit System Assistance Board, and the Farm Credit System Insurance Corporation which are not identified as System institutions in the 1987 Act, although they are institutions established by the 1987 Act.  

To comply with a technical change set forth in section 805 of the 1987 Act, Part D of Title IV has been redesignated as Part E of Title IV. Therefore, to be consistent with the 1987 Act, and specifically, section 5.35, it is proposed that Subpart A, §  622.2 of 12 CFR and §  623.2 of 12 CFR are amended to include System institutions enumerated in section 1.2 of the Act, any System institution chartered pursuant to or established by the Act except for the FCSAB and FCSIC, and any service organization chartered under Part E of Title IV of the Act.  
The 1987 Act, section 423, also expands the basis upon which the FCA can assess a civil money penalty and requires the agency to solicit the views of the institution or person to be assessed before imposing a civil money penalty assessment. The FCA, therefore, proposes revisions to Subpart B of its rules of practice, 12 CFR Part 622, relating to civil money penalties.  

In addition to assessment for violation of a final cease and desist order, section 5.32(a), as amended by section 423(a) of the 1987 Act, authorizes the agency to impose assessments for violation of any provision of the Farm Credit Act or any regulation issued thereunder. Therefore, the agency proposes to make a technical amendment to §  622.52 to reflect this new authority. The maximum amount of civil penalty for violation of a final cease and desist order is a maximum of $1,000 per day for each day the violation continues. The maximum amount of civil penalty for violation of the Act, as amended, or any regulation issued thereunder is $500 per day for each day the violation continues. Since there is a range of possible amounts that can be assessed, the proposed regulation does not address amounts.  

Section 423(b) of the 1987 Act requires the agency to notify an institution or person to be assessed a civil money penalty of the violation or violations alleged to have occurred or to be occurring in order to solicit the views of the institution or person regarding the imposition of such penalty, before the agency determines whether to assess a penalty or determine an appropriate amount. The FCA proposes to add a new section, designated as §  622.53 (Notification of Alleged Violations), which restates this requirement. No time requirements are set forth in this proposed section since the FCA will notify the institution or person of the amount of time permissible for a response upon solicitation of their views.  

The FCA also proposes to make two technical revisions to Subpart B. In order to clarify that the factors contained in section 5.32(b) of the Farm Credit Act ("financial resources and good faith of the institution or person charged, gravity of the violations, any previous violations, and such other matters as justice may require") are to be taken into account in determining the amount of any penalty assessed, the FCA proposes to move those factors from §  622.59 to §  622.54.  

Because of the addition of new sections, the FCA proposes to redesignate §  622.53 (Notice of Assessment) as §  622.55 and to revise that section to require the FCA Board to take into account any views submitted by an institution or person and to taken into account the statutory factors contained in §  622.54, as redesignated.  

Section 622.54, which currently permits the General Counsel to solicit the views of an individual or institution to be assessed, prior to the issuance by the agency of a notice of assessment, would be deleted in its entirety, as being duplicative of the new requirement to be added at §  622.53.  

Due to the changes noted above, § §  622.55 through 622.58 are redesignated as § §  622.56 through 622.60, respectively. Section 622.51 (Definitions) is revised to correct two typographical errors. For the sake of convenience, Subpart B of Part 622 is restated in its entirety. Unless noted above, Part 622 of 12 CFR remains unchanged.
  
List of Subjects in 12 CFR Parts 622 and 623 

Accountants, Administrative practice and procedure, Crime, Investigations, Lawyers, Penalties.  

As stated in the preamble, Part 622, Subparts A and B, and Part 623, of Chapter VI, Title 12 of the Code of Federal Regulations are proposed to be amended to read as follows: 

PART 622 -- RULES OF PRACTICE AND PROCEDURE 

1. The authority citation for Part 622 is revised to read as follows: 

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37, Pub. L. 99-205, 99 Stat. 1678, Pub. L. 100-233, 101 Stat. 1568, 12 U.S.C. 2243, 2244, 2252, 2261-2273. 

2. Section 622.2 is amended by revising paragraph (d) to read as follows: 

Subpart A -- Rules Applicable to Formal Hearings 

§  622.2 Definitions.  

* * * * * 

(d) The terms "institution in the System", "System institution" and "institution" mean all institutions enumerated in section 1.2 of the Act, any institution chartered pursuant to or established by the Act, except for the Farm Credit System Assistance Board and the Farm Credit System Insurance Corporation, and any service organization chartered under Part E of Title IV of the Act.  


* * * * * 
3. Subpart B, § §  622.51 through 622.75, is revised to read as follows: 

Subpart B -- Rules and Procedures for Assessment and Collection of Civil Money Penalties 

Sec. 

622.51 Definitions. 

622.52 Purpose and scope. 

622.53 Notification of alleged violations.
 
622.54 Relevant considerations. 

622.55 Notice of assessment of civil money penalty.
 
622.56 Request for formal hearing on assessment.
 
622.57 Waiver of hearing; consent. 

622.58 Hearing on assessment. 

622.59 Assessment order. 

622.60 Payment of civil money penalty. 

622.61-622.75 [Reserved] 

Subpart B -- Rules and Procedures for Assessment and Collection of Civil Money Penalties 

§  622.51 Definitions.  

Unless noted otherwise, the definitions set forth in § 622.2 of Subpart A shall apply to this subpart.  

§  622.52 Purpose and scope.  

The rules and procedures specified in this subpart and in Subpart A are applicable to proceedings by the FCA to assess and collect civil money penalties: 

(1) For a violation of the terms of a final cease and desist order issued under sections 5.25 or 5.26 of the Act, or 

(2) For violation of any provision of the Act or any regulation issued under the Act.  

§  622.53 Notification of alleged violations.  

Before determining whether to assess a civil money penalty and determining the amount of such penalty, the FCA shall notify the institution or person to be assessed of the violation(s) alleged to have occurred or to be occurring, and shall solicit the written views of the institution or person regarding the imposition of such penalty.  

§  622.54 Relevant considerations.  

In determining the amount of any penalty assessed, the FCA shall consider the financial resources and good faith of the institution or person charged, the gravity of the violation, any previous violations, and such other matters as justice may require.  

§  622.55 Notice of assessment of civil money penalty.  

(a) Notice of assessment. After considering any written materials submitted in accordance with §  622.53 and the factors stated in § 622.54, the FCA commences a civil money penalty proceeding with the issuance of a notice of assessment of a civil money penalty. The notice of assessment shall state: 

(1) The legal authority for the assessment; 

(2) The amount of the civil money penalty being assessed; 

(3) The date by which the civil money penalty shall be paid; 

(4) The matter of fact or law constituting the grounds for assessment of the civil money penalty; 

(5) The right of the institution or person being assessed to a formal hearing to challenge the assessment; and 

(6) The time limit to request such a formal hearing.  

(b) Service. The notice of assessment may be served upon the institution or person being assessed by personal service or by certified mail with a return receipt to the institution's or the person's last known address. Such service constitutes issuance of the notice. 
 
§  622.56 Request for formal hearing on assessment.  

An institution or person being assessed may request a formal hearing to challenge the assessment of a civil money penalty. The request must be filed in writing, within 10 days of the issuance of the notice of assessment, with the Chairman of the Board, FCA, 1501 Farm Credit Drive, McLean, VA 22102-5090.  

§  622.57 Waiver of hearing; consent.  

(a) Waiver. Failure to request a hearing pursuant to §  622.56 constitutes a waiver of the opportunity of a hearing and the notice of assessment issued pursuant to §  622.55 shall constitute a final and unappealable order. 
 
(b) Consent. Any party afforded a hearing who does not appear at the hearing personally or by a duly authorized representative is deemed to have consented to the issuance of an assessment order.  

§  622.58 Hearing on assessment.  

(a) Time and place. An institution or person requesting a hearing shall be informed by order of the Board of the time and place set for hearing.  

(b) Answer; procedures. The hearing order may require the institution or person requesting the hearing to file an answer as prescribed in §  622.5 of Subpart A. The procedures of the Administrative Procedure Act (5 U.S.C. 554-557) and Subpart A of these Rules shall apply to the hearing.  

§  622.59 Assessment order.  

(a) Consent. In the event of consent of the parties concerned to an assessment, or if, upon the record made at a hearing ordered under this subpart, the Board finds that the grounds for having assessed the penalty have been established, the Board may issue an order of assessment of civil money penalty. In its assessment order, the Board may reduce the amount of the penalty specified in the notice of assessment.  

(b) Effective date and period. An assessment order is effective immediately upon issuance, or upon such other date as may be specified therein, and shall remain effective and enforceable unless it is stayed, modified, terminated, or set aside by action of the Board or a reviewing court.  

(c) Service. An assessment order may be served by personal service or by certified mail with a return receipt to the last known address of the institution or person being assessed. Such service constitutes issuance of the order.  

§  622.60 Payment of civil money penalty.
 
(a) Payment date. Generally, the date designated in the notice of assessment for payment of the civil money penalty will be 60 days from the issuance of the notice. If, however, the Board finds, in a specific case, that the purposes of the statute would be better served if the 60-day period were changed, the Board may shorten or lengthen the period or make the civil money penalty payable immediately upon receipt of the notice of assessment. If a timely request for a formal hearing to challenge an assessment of a civil money penalty is filed, payment of the penalty shall not be required unless and until the Board issues a final order of assessment following the hearing. If an assessment order is issued, it will specify the date by which the civil money penalty is to be paid or collected.  

(b) Method of payment. Checks in payment of civil money penalties should be made payable to the "Farm Credit Administration". Upon collection, the FCA shall forward the amount of the penalty to the Treasury of the United States.  

§ §  622.61-622.75 [Reserved] 

PART 623 -- PRACTICE BEFORE THE FARM CREDIT ADMINISTRATION 

4. The authority citation for Part 623 is revised to read as follows: 

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37, Pub. L. 99-205, 99 Stat. 1678, Pub. L. 100-233, 101 Stat. 1568, 12 U.S.C. 2243, 2244, 2252, 2261-2273. 

5. Section 623.2 is amended by revising paragraph (d) to read as follows: 

§  623.2 Definitions. 
 
* * * * * 

(d) The terms "institution in the System", "System institution" and "institution" mean all institutions enumerated in section 1.2 of the Act, any institution chartered pursuant to or established by the Act, except for the Farm Credit System Assistance Board and the Farm Credit System Insurance Corporation and any service organization chartered under Part E of Title IV of the Act. 
 
* * * * * 

Dated: May 4, 1988.  

David A. Hill, 

Secretary, Farm Credit Administration Board.
 
[FR Doc. 88-10187 Filed 5-11-88; 8:45 am] 
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