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FARM CREDIT ADMINISTRATION

12 CFR Parts 622 and 623

Rules of Practice and Procedure; Practice Before the Farm Credit Administration 


ACTION: Final rule.  

SUMMARY: The Farm Credit Administration Board (Board) adopts in final form, amendments to the regulations relating to the definition of a Farm Credit System institution and the imposition of civil money penalties by the Farm Credit Administration (FCA). This action is being taken to implement certain statutory changes to the definition of Farm Credit System institutions and to the changes regarding the imposition of civil money penalties resulting from the enactment of the Agricultural Credit Act of 1987 (1987 Act), Pub. L. 100-233.  

It is intended that this action will specify the process and rights afforded to a person or institution to be assessed civil money penalties. Comments from the public have been considered and minor clarifying changes have been made to the proposed rule.  

DATE: This regulation shall become effective after the expiration of 30 days from publication during which either or both Houses of Congress is in session. Notice of effective date will be published.  

FOR FURTHER INFORMATION CONTACT: 
Kathleen Eyer, Chief, Supervision Division, Office of Analysis and Supervision, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4455; TDD (703) 883-4444 
 or 
Elizabeth M. Dean, Senior Attorney, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4020; TDD (703) 883-4444.  

[bookmark: _GoBack]SUPPLEMENTARY INFORMATION: On May 12, 1988, the FCA published a Proposed Rule (53 FR 16966) seeking public comments on the implementation of the 1987 Act relating to the imposition of civil money penalties and a technical amendment to the definition of Farm Credit System institution. The proposed regulations were also provided to the appropriate committees of the House of Representatives and the Senate for a 30-day review period in accordance with §  5.17 of the Farm Credit Act of 1971, as amended (1971 Act).  

The rule implements a provision of the 1987 Act which amends § §  4.9 and 5.35(3) of the 1971 Act by revoking the Charter of the Farm Credit System Capital Corporation (FCSCC), thereby eliminating FCSCC as a Farm Credit System institution, and by creating the Farm Credit Financial Assistance Corporation, the Federal Agricultural Mortgage Corporation and the Federal Farm Credit Bank Funding Corporation as Farm Credit System institutions. These changes to the statute are reflected in § §  622.2 and 623.2 of 12 CFR.  
The 1987 Act also expands the basis upon which FCA can assess a civil money penalty and requires the agency to solicit the views of the institutions or person to be assessed before imposing a civil money penalty assessment. Therefore, Subpart B of FCA's rules of practice, 12 CFR Part 622 are revised.  

The FCA received two comments on the proposed rule, one from the Farm Credit Corporation of America (FCCA) on behalf of its member banks and one from the Farm Credit Banks of Baltimore (FCBB) concurring with the FCC comment. FCBB suggested that there be a minimum time limit of no less than 15 days to respond to FCA with respect to §  622.53 of 12 CFR relating to notification to the institution or person to be assessed of the violation(s) alleged to have occurred or to be occurring, and the solicitation of the written views of the institution or person regarding the imposition of such penalty. Although a minimum time period of 15 days to respond to FCA was considered and discussed, it has been determined that time frames will be set forth in the notification letter on a case-by-case basis. The suggestion of committing to a minimum time frame in the regulation does not provide the administrative flexibility desired by the FCA. Therefore, as previously stated in the preamble to the proposed rule, the FCA will notify the institution or person of the amount of time permissible for a response upon solicitation of their views.  

The FCCA comment requested that the notice of assessment of civil money penalties specifically inform the institution or person to be assessed of their statutory right to seek judicial review of an adverse formal hearing determination and that failure to request a formal hearing constitutes a waiver of the right of judicial review. Having considered this comment, §  622.55 of 12 CFR has been modified to reflect the statutory authority, 12 U.S.C. 2268 (c) and (d), which refer to judicial review and the consequences of failing to request a formal hearing. Additionally, paragraph (6) was inserted into §  622.55 of 12 CFR to notify an institution or person to be assessed that failure to request a hearing constitutes a waiver of the opportunity of a hearing and the notice of assessment shall constitute a final and unappealable order.  

List of Subjects in 12 CFR Parts 622 and 623 

Accountants, Administrative practice and procedure, Crime, Investigations, Lawyers, Penalties.  

As stated in the preamble, Part 622, Subparts A and B, and Part 623, of Chapter VI, Title 12 of the Code of Federal Regulations are amended as follows: 

PART 622 -- RULES OF PRACTICE AND PROCEDURE 

1. The authority citation for Part 622 is revised to read as set forth below and all other authority citations throughout Part 622 are removed.  

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37, 12 U.S.C. 2243, 2244, 2252, 2261-2273. 

2. Section 622.2 is amended by revising paragraph (d) to read as follows: 

Subpart A -- Rules Applicable to Formal Hearings 

§  622.2 Definitions.  

* * * * * 

(d) The terms "institution in the System", "System institution" and "institution" mean all institutions enumerated in §  1.2 of the Act, any institution chartered pursuant to or established by the Act, except for the Farm Credit System Assistance Board and the Farm Credit System Insurance Corporation, and any service organization chartered under Part E of Title IV of the Act.  

* * * * * 

3. Subpart B, § §  622.51 to 622.60, is revised to read as follows: 

Subpart B -- Rules and Procedures for Assessment and Collection of Civil Money Penalties 

Sec.  

622.51 Definitions. 
 
622.52 Purpose and scope. 
 
622.53 Notification of alleged violations.  

622.54 Relevant considerations.  

622.55 Notice of assessment of civil money penalty.  

622.56 Request for formal hearing on assessment. 
 
622.57 Waiver of hearing; consent.  

622.58 Hearing on assessment.  

622.59 Assessment order.  

622.60 Payment of civil money penalty.  

622.61-622.75 [Reserved] 

Subpart B -- Rules and Procedures for Assessment and Collection of Civil Money Penalties 

§  622.51 Definitions.  

Unless noted otherwise, the definitions set forth in §  622.2 of Subpart A shall apply to this subpart.  

§  622.52 Purpose and scope.  

The rules and procedures specified in this subpart and in Subpart A are applicable to proceedings by the FCA to assess and collect civil money penalties: 

(a) For a violation of the terms of a final cease and desist order issued under §  5.25 or 5.26 of the Act, or 

(b) For violation of any provision of the Act or any regulation issued under the Act.  

§  622.53 Notification of alleged violations.  

Before determining whether to assess a civil money penalty and determining the amount of such penalty, the FCA shall notify the institution or person to be assessed of the violation(s) alleged to have occurred or to be occurring, and shall solicit the written views of the institution or person regarding the imposition of such penalty.  

§  622.54 Relevant considerations.  

In determining the amount of any penalty assessed, the FCA shall consider the financial resources and good faith of the institution or person charged, the gravity of the violation, any previous violations, and such other matters as justice may require.  

§  622.55 Notice of assessment of civil money penalty.
  
(a) Notice of assessment. After considering any written materials submitted in accordance with §  622.53 and the factors stated in §  622.54, the FCA shall commence a civil money penalty proceeding with the issuance of a notice of assessment of a civil money penalty. The notice of assessment shall state: 

(1) The legal authority for the assessment; 

(2) The amount of the civil money penalty being assessed; 

(3) The date by which the civil money penalty shall be paid; 

(4) The matter of fact or law constituting the grounds for assessment of the civil money penalty; 

(5) The right of the institution or person being assessed to a formal hearing to challenge the assessment in accordance with 12 U.S.C. 2268(c) and (d); 

(6) That failure to request a hearing constitutes a waiver of the opportunity for a hearing and the notice of assessment shall constitute a final and unappealable order in accordance with 12 U.S.C. 2268(c); and 

(7) The time limit to request such a formal hearing.  

(b) Service. The notice of assessment may be served upon the institution or person being assessed by personal service or by certified mail with a return receipt to the institution's or the person's last known address. Such service constitutes issuance of the notice.  

§  622.56 Request for formal hearing on assessment.  

An institution or person being assessed may request a formal hearing to challenge the assessment of a civil money penalty. The request must be filed in writing, within 10 days of the issuance of the notice of assessment, with the Chairman of the Board, FCA, 1501 Farm Credit Drive, McLean, VA 22102-5090.  

§  622.57 Waiver of hearing; consent.  

(a) Waiver. Failure to request a hearing pursuant to §  622.56 constitutes a waiver of the opportunity for a hearing and the notice of assessment issued pursuant to §  622.55 shall constitute a final and unappealable order. 
 
(b) Consent. Any party afforded a hearing who does not appear at the hearing personally or by a duly authorized representative is deemed to have consented to the issuance of an assessment order.  
§  622.58 Hearing on assessment.  

(a) Time and place. An institution or person requesting a hearing shall be informed by order of the Board of the time and place set for hearing.  

(b) Answer; procedures. The hearing order may require the institution or person requesting the hearing to file an answer as prescribed in §  622.5 of Subpart A. The procedures of the Administrative Procedure Act (5 U.S.C. 554-557) and Subpart A of these Rules shall apply to the hearing.  
§  622.59 Assessment order.  

(a) Consent. In the event of consent of the parties concerned to an assessment, or if, upon the record made at a hearing ordered under this subpart, the Board finds that the grounds for having assessed the penalty have been established, the Board may issue an order of assessment of civil money penalty. In its assessment order, the Board may reduce the amount of the penalty specified in the notice of assessment.  

(b) Effective date and period. An assessment order is effective immediately upon issuance, or upon such other date as may be specified therein, and shall remain effective and enforceable unless it is stayed, modified, terminated, or set aside by action of the board or a reviewing court.  

(c) Service. An assessment order may be served by personal service or by certified mail with a return receipt to the last known address of the institution or person being assessed. Such service constitutes issuance of the order.  

§  622.60 Payment of civil money penalty.  

(a) Payment date. Generally, the date designated in the notice of assessment for payment of the civil money penalty will be 60 days from the issuance of the notice. If, however, the Board finds, in a specific case, that the purposes of the statute would be better served if the 60-day period were changed, the Board may shorten or lengthen the period or make the civil money penalty payable immediately upon receipt of the notice of assessment. If a timely request for a formal hearing to challenge an assessment of a civil money penalty is filed, payment of the penalty shall not be required unless and until the Board issues a final order of assessment following the hearing. If an assessment order is issued, it will specify the date by which the civil money penalty is to be paid or collected. 
 
(b) Method of payment. Checks in payment of civil money penalties should be made payable to the "Farm Credit Administration". Upon collection, the FCA shall forward the amount of the penalty to the Treasury of the United States.
  
§ §  622.61 -- 622.75 [Reserved] 

PART 623 -- PRACTICE BEFORE THE FARM CREDIT ADMINISTRATION 

4. The authority citation for Part 623 is revised to read as set forth below and all other authority citations throughout Part 623 are removed.  

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37, 12 U.S.C. 2243, 2244, 2252, 2261-2273. 

5. Section 623.2 is amended by revising paragraph (d) to read as follows: 

§  623.2 Definitions.  

* * * * * 

(d) The terms "institution in the System", "System institution" and "institution" mean all institutions enumerated in section 1.2 of the Act, any institution chartered pursuant to or established by the Act, except for the Farm Credit System Assistance Board and the Farm Credit System Insurance Corporation and any service organization chartered under Part E of Title IV of the Act.  

* * * * * 

Dated: July 12, 1988.  

David A. Hill, 

Secretary, Farm Credit Administration Board.  

[FR Doc. 88-16514 Filed 7-18-88; 8:45 am] 
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