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 Farm Credit Administration Policy Regarding the Assessment of Civil Money Penalties


ACTION: Notice;  policy regarding the assessment of civil money penalties.  

SUMMARY: The Agricultural Credit Act of 1987 (Pub. L. 100-233), enacted on January 6, 1988, amending the provisions of the Farm Credit Act of 1971, (12 U.S.C. 2001 et seq.), provides that the Farm Credit Administration (FCA) may assess civil money penalties for a violation of law or regulation or a final cease and desist order. As a means of promoting consistency in the application of this authority, the FCA has adopted a policy similar to that of the Federal Financial Institutions Examination Council (FFIEC), (45 FR 59423-59424, September 9, 1980). The FFIEC is composed of the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Federal Home Loan Bank Board, the National Credit Union Administration and the Office of the Comptroller of the Currency. The FCA's policy is similar to that of the FFIEC in that it sets forth specific factors that should be taken into consideration in deciding whether, and in what amount, civil money penalties should be imposed. The FCA policy, like the FFIEC policy, does not attempt to establish an inflexible schedule of penalties.  

EFFECTIVE DATE: July 19, 1988.  

FOR FURTHER INFORMATION CONTACT: 

Kathleen Eyer, Chief, Supervision Division, Office of Analysis and Supervision, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4455, TDD (703) 883-4444 
 or 
Elizabeth M. Dean, Senior Attorney, Office of General Counsel, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090, (703) 883-4444 

FCA Policy Regarding the Assessment of Civil Money Penalties 
 
Under provisions of the Farm Credit Act of 1971, as amended in 1985, (Pub. L. 99-205) enacted on December 23, 1985 and subsequently amended by the Agricultural Credit Act of 1987 enacted on January 6, 1988 (Pub. L. 100-233) (Act), the FCA is authorized to assess civil money penalties for violations of the Act and regulations promulgated thereunder, as well as for a violation of the terms of a final cease and desist order.  

The maximum civil penalty that may be assessed for violation of a final cease and desist order is $1,000 per day. The maximum civil penalty that may be assessed for violation of the Act or any regulation issued thereunder is $500 per day. Civil money penalties continue for each day a violation continues.  

Section 5.32(b) of the Act provides that the FCA solicit the views of the Farm Credit System (System) institution or person to be assessed and consider that party's financial resources and good faith, the gravity of the violation, any history of previous violations, and such other matters as justice may require.  

The FCA has amended 12 CFR Part 622, Rules and Procedures for Assessment and Collection of Civil Money Penalties. The FCA, before determining whether to assess a civil money penalty and in determining the amount of such penalty, shall notify the System institution or person to be assessed of the violation of violations alleged to have occurred or to be occurring, and shall solicit the views of the System institution or person regarding the imposition of the civil money penalty.  

The FCA procedures provide for the commencement of civil money penalty proceedings with the issuance of a notice of assessment. The notice generally contains: 

(1) The legal authority for assessment; 

(2) The amount of the civil money penalty being assessed; 

(3) The date by which the civil money penalty shall be paid; 

(4) The matter of fact or law constituting the grounds for assessment of the civil money penalty; 

(5) The right of the institution or person being assessed to a formal hearing to challenge the assessment; and 

(6) The time limit to request such a formal hearing. 
 
Under section 5.32 of the Act, the System institution or person against whom a penalty is assessed has the opportunity to challenge the assessment in a formal administrative hearing and, following the hearing, to obtain judicial review of any assessment in the appropriate United States court of appeals.  

To provide guidance in the procedures and criteria used by the FCA in the assessment of civil money penalties under the Act, the FCA adopts this policy: 

Considerations in the Assessment of Civil Money Penalties 

In assessing a civil money penalty for a violation or violations of provisions under the Act, or regulations implemented thereunder, the FCA is required to consider the size of the financial resources and good faith of the respondent, the gravity of the violation, the history of previous violations, and such other matters as justice may require. In determining the amount of a civil money penalty, the FFIEC believes that a significant consideration should be the financial or economic benefit the respondent obtained from the violation. Accordingly, the FCA, like the agencies comprising the FFIEC, will consider, in addition to the other factors specified in the statute, the financial or economic benefit the respondent derived from the illegal activity. The removal of economic benefit will, however, usually be insufficient by itself to promote compliance with the statutory provisions. The penalty may, therefore, in appropriate circumstances reflect some additional amount beyond the economic benefit derived to provide a deterrent.  

In determining whether the violation is of sufficient gravity (i.e., the importance, significance, and seriousness of the situation) to warrant initiating a civil money penalty assessment proceeding, the agencies have identified the following factors as relevant: 

(1) Evidence that the violation or pattern of violations was intentional or committed with a disregard of the law or the consequences to the institution; 

(2) The frequency or recurrence of violations and the length of time the violation has been outstanding; 

(3) Continuation of violation after the respondent becomes aware of it, or its immediate cessation and correction; 

(4) Failure to cooperate with the FCA in effecting early resolution of the problem; 

(5) Evidence of concealment of the violation, or its voluntary disclosure; 

(6) Any threat of or actual loss or other harm to the System, the System institution or the public confidence, and the degree of any such harm; 

(7) Evidence that participants or their associates received financial or other gain or benefit or preferential treatment as a result of or from the violation; 

(8) Evidence of any restitution by the participants in the violation; 

(9) History of prior violations, particularly where similarities exist between those violations and the violation under consideration; 

(10) Previous criticism of the institution for similar violations; 

(11) Presence or absence of a compliance program and its effectiveness; 

(12) Tendency to create unsafe or unsound practices or breach of fiduciary duty; and 

(13) The existence of agreements, commitments or orders intended to prevent the subject violation.  

The delineation of these factors either singularly or in total, is intended to provide guidance regarding the circumstances under which the FCA may initiate a civil money penalty action and is not intended to preclude the FCA from considering any other matters relevant to the appropriateness of a civil money penalty assessment.  

Dated: July 12, 1988. 
 
David A. Hill, 

Secretary, Farm Credit Administration Board.  
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