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FARM CREDIT ADMINISTRATION

12 CFR Parts 614, 620 and 621

Loan Policies and Operations; Disclosure to Shareholders; Accounting and Reporting Requirements 


ACTION: Proposed rule.  

SUMMARY: The Agricultural Credit Act of 1987 (Pub. L. 100-233) (1987 Act) establishes mechanisms to enable the creation of a secondary market for agricultural real estate loans. To facilitate operation of this secondary market, the 1987 Act establishes the Federal Agricultural Mortgage Corporation (FAMC) as a Farm Credit System institution. FAMC will provide a guarantee to investors of the repayment of principal and interest on securities that are backed by or that represent interests in certain agricultural loans, and will have access to a $1.5 billion line of credit at the United States Treasury. The Farm Credit Administration (FCA) Board publishes for public comment proposed regulations governing the content of FAMC's annual report, the examination of FAMC, and the authority of System banks and associations to originate loans for sale to certified facilities or to act as certified facilities.  

DATE: Comments must be received on or before November 10, 1988.  

ADDRESS: Comments should be submitted in writing, in triplicate, to Anne E. Dewey, General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT: 

George D. Irwin, Assistant Deputy Director, Office of Analysis and Supervision, Farm Credit Administration, McLean, Virginia 22102-5090, (703) 883-4054 
 or 
Joanne P. Ongman, Attorney, Office of General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

SUPPLEMENTARY INFORMATION: The Agricultural Credit Act of 1987 promotes the creation of a secondary market for agricultural real estate loans by adding a new Title VIII to the Farm Credit Act of 1971, as amended (1971 Act). To facilitate operation of this secondary market, the 1987 Act establishes the Federal Agricultural Mortgage Corporation as a Farm Credit System institution that will have succession until dissolved by an Act of Congress.  

FAMC will serve as a credit enhancer, providing a guarantee to investors of the repayment of principal and interest on securities issued by certified facilities (poolers) that represent interests in, or obligations backed by, any pool or qualified loans held by poolers. The obligations guaranteed by FAMC pursuant to the 1987 Act are not obligations of, and are not guaranteed as to principal or interest by, FCA, the United States, or any agency or instrumentality thereof, other than FAMC. FAMC's ability to meet its obligations as guarantor is supported by (i) a reserve, or retained subordinated participating interests, equal to at least 10% of the outstanding principal amount of the loans constituting the pool, for which certified facilities and participating loan originators are responsible; (ii) a reserve created by FAMC, funded by fees, assessed poolers at the time a guarantee is initially issued by FAMC, of not more than 1/2 of 1 percent of the initial principal amount of each pool of qualified loans, and by an annual fee that may be assessed beginning in the second year of not more that 1/2 of 1 percent of the principal amount of the loans then constituting the pool; and (iii) a line of credit from the Secretary of the Treasury not to exceed $1.5 billion. In addition, FAMC may not declare or pay any dividend on its own stock unless its Board determines that adequate provision has been made for the internal reserves specified in item (ii).  

The FCA Board proposes amendments to its regulations to implement new section 8.11 of the 1971 Act which authorizes FCA to promulgate regulations relating to the examination of FAMC and the content of FMAC's annual report. Section 8.11 also authorizes FCA to provide for the general supervision of the safe and sound performance of FAMC, including through the use of FCA enforcement powers.  
Pursuant to this authority, the FCA Board proposes to amend FCA regulations by adding a new Subpart C to Part 621 setting forth the requirements for FAMC's annual report of condition. The FCA has drawn upon the experience of the Securities and Exchange Commission (SEC) in formulating the requirements of FAMC's annual report of condition. FCA may adjust these requirements in the future if its regulatory experience indicates that such adjustment is appropriate and necessary to provide for safe and sound operations.  

The new Subpart C provides that FAMC is to meet the annual report requirement by making available the following materials within 90 days after the end of the fiscal year covered by the report: (1) for both the stock issued in FAMC and the mortgage-backed securities issued by poolers, the forms for registration filed under, or prepared in accordance with, the Securities Act of 1933 (Securities Act) and the registration forms and reports filed under, or prepare in accordance with, sections 12, 13, 14 and 16 of the Securities Exchange Act of 1934 (Exchange Act); and (2) the report of the independent public accountant required to be prepared pursuant to new section 8.11(c) of the 1971 Act. FCA considers information on performance of the loans in the pools established pursuant to standards set by FAMC to be among the material facts to be disclosed in the filings that comprise the annual report. FAMC shall file this information with the Chief Examiner of FCA and also make it available to the public upon request. In addition, proposed new Subpart E to Part 620 provides that FAMC shall provide to its shareholders the equivalent of the annual report to security holders required by the Securities Exchange Act of 1934.  

This basic approach of incorporating SEC requirements by reference is patterned after regulations of the Federal Home Loan Bank Board. Further, the approach minimizes the potential problem of reporting under two different standards, since the 1987 Act specifically states that certain exemptions from the Federal securities laws afforded government and agency securities are not available to securities issued by poolers. Section 8.12 of the 1971 Act expressly provides that securities representing an interest in a pool of qualified loans and guaranteed by FAMC issued by poolers are not eligible for the "government instrumentality"' exemption under section 3(a) of the Securities Act. Section 8.12 of the 1971 Act also states that such securities are not "government securities" for purposes of the Exchange Act or the Investment Company Act of 1940. However, poolers who issue securities may seek to rely on other exemptions available under these statutes.  

Section 621.22 of the proposed regulation states that providing false or misleading information or omitting pertinent information may subject FAMC, and its officers, directors, employees, or others participating in its affairs, to enforcement action by FCA. Section 621.23 provides a safe harbor from §  621.22. Both of these sections are patterned after regulations dealing with annual disclosure statements of commercial banks, which were recently published by the Office of Comptroller of Currency (OCC) and the Federal Deposit Insurance Corporation (FDIC). FCA's regulations, like those of OCC and FDIC, seek to encourage management to present information concerning future directions and plans. Information about future prospects, based on accurate current information, will not be considered false or misleading if the prospects are not realized.  

These proposed regulations foster the monitoring of safe and sound performance of the duties vested in FAMC. Disclosure pursuant to the requirements of the SEC facilitates informed decision-making by FCA, investors, market analysts and the general public. This analytical assessment provides an important oversight role that will complement FCA's supervisory efforts, enhance public confidence in the secondary market, and reduce the likelihood that the market will overreact to incomplete information. An additional rationale for utilizing the SEC requirements is to enable FAMC to be readily compared with other institutions. The federal securities laws provide a common point of reference for corporate issuers in disclosure matters.  
The FCA Board also proposed an amendment to 12 CFR Part 621, Subpart B, to implement new section 8.11(b)(1) of the 1971 Act, which requires FCA to examine the financial transactions of FAMC. This proposed regulation will require FAMC to comply with the requirements applicable to other System institutions for filing Reports of Condition and Performance with FCA, including quarterly reports. These reporting requirements provide information used in conducting examinations of all System institutions. It should be noted that section 8.11 requires FCA to examine FAMC not less than once a year, and at such other times as determined by the FCA Board. The FCA is prepared to monitor FAMC closely during the initial period of operation and to examine FAMC frequently.  

Finally, the FCA Board adopts proposed regulations which contain certain conforming and technical amendments to other regulations. Specifically, proposed regulations in new Subpart R of 12 CFR Part 614 authorize System banks and associations to originate loans for sale to certified facilities or to act as certified facilities, as provided for in new sections 8.0 and 8.5 of the 1971 Act. The FCA Board, in connection with final regulations on civil money penalties (53 FR 27284, July 19, 1988), published a technical amendment to §  622.2(d) and 623.2(d) relating to rules applicable to formal hearings, and practice before FCA, respectively. This technical amendment makes the regulations pertaining to enforcement proceedings applicable to FAMC, as provided by new section 8.11 of the 1971 Act.  

List of Subjects in 12 CFR Parts 614, 620 and 621 

Accounting, Agriculture, Banks, banking, Credit, Foreign trade, Reporting and recordkeeping requirements, Rural areas.  

For the reasons stated in the preamble, Parts 614, 620 and 621 of Chapter VI, Title 12 of the Code of Federal Regulations are proposed to be amended as follows: 

PART 614 -- LOAN POLICIES AND OPERATIONS 

1. The authority citation for Part 614 is revised to read as follows: 

Authority: Secs. 1.3, 1.5, 1.6, 1.7, 1.9, 1.10, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13, 2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28, 4.12, 4.12A, 4.13, 4.13B, 4.14, 4.14A, 4.14C, 4.14D, 4.14E, 4.18, 4.19, 4.36, 4.37, 5.9, 5.10, 5.17, 7.0, 7.2, 7.6, 7.7, 7.8, 7.12, 7.13, 8.0, 8.5; 12 U.S.C. 2011, 2013, 2014, 2015, 2017, 2018, 2071, 2073, 2074, 2075, 2091, 2093, 2094, 2096, 2121, 2122, 2124, 2128, 2129, 2131, 2141, 2149, 2183, 2184, 2199, 2201, 2202, 2202a, 2202c, 2202d, 2202e, 2206, 2207, 2219a, 2219b, 2243, 2244, 2252, 2279a, 2279a-2, 2279b, 2279b-1, 2279b-2, 2279f, 2279f-1, 2279aa, 2279aa-5; sec. 413 of Pub. L. 100-233.  

2. Part 614 is amended by adding a new Subpart R to read as follows: 

Subpart R -- Secondary Market Authorities 

§  614.4910 Basic authorities.  

(a) Any bank or association of the Farm Credit System, except a bank for cooperatives, with direct lending authority may originate agricultural real estate loans for sale to one or more certified agricultural facilities under Title VIII of the Act.  

(b) Any bank or association of the Farm Credit System, except a bank for cooperatives, may operate as a certified facility under Title VIII of the Act, if so designated by the Federal Agricultural Mortgage Corporation, either acting alone or jointly with other banks and/or associations.  

PART 620 -- DISCLOSURE TO SHAREHOLDERS 

3. The authority citation for Part 620 is revised to read as follows: 

Authority: Secs. 5.17, 8.11; 12 U.S.C. 2252, 2279aa-11; sec. 424 of Pub. L. 100-233.  

4. Part 620 is amended by adding a new Subpart E to read as follows: 

Subpart E -- Report to Shareholders of Federal Agricultural Mortgage Corporation 

§  620.40 Content of report to shareholders of Federal Agricultural Mortgage Corporation.  

The Federal Agricultural Mortgage Corporation shall prepare and distribute to its shareholders, within 90 days of the end of its fiscal year, the equivalent of the annual report to shareholders required by section 14 of the Securities Exchange Act of 1934, as described in Part 621, Subpart C of these regulations.  

PART 621 -- ACCOUNTING AND REPORTING REQUIREMENTS 

5. The authority citation for Part 621 is revised to read as follows: 

Authority: Secs. 5.17, 8.11; 12 U.S.C. 2252, 2279aa-11.  

6. Section 621.10 is amended by revising paragraph (a) to read as follows: 

Subpart B -- Reports of Condition and Performance 

§  621.10 Applicability and purpose.  

(a) Each institution of the Farm Credit System, including the Federal Agricultural Mortgage Corporation, shall prepare and file such reports of condition and performance as may be required by the Farm Credit Administration.
  
* * * * * 

7. Section 621.11 is revised to read as follows: 

§  621.11 Content and standards -- general rules. 
 
Each institution of the Farm Credit System, including the Federal Agricultural Mortgage Corporation, shall prepare reports of condition and performance: 

(a) In accordance with all applicable laws, regulations, standards, and such instructions and specifications and on such media as may be prescribed by the Farm Credit Administration; 

(b) In accordance with generally accepted accounting principles and such other accounting requirements, standards, and procedures as may be prescribed by the Farm Credit Administration; and 

(c) In such manner as to facilitate their reconciliation with the books and records of reporting institutions.  

8. Section 621 is amended by adding a new Subpart C to read as follows: 

Subpart C -- Annual Report of Condition of the Federal Agricultural Mortgage Corporation 

Sec.  

621.20 Form and content. 
 
621.21 Delivery. 
 
621.22 Prohibited conduct and penalties.  

621.23 Safe harbor provision.  

621.24 Other periodic reports. 
 
Subpart C -- Annual Report of Condition of the Federal Agricultural Mortgage Corporation 

§  621.20 Form and content.  

The annual report of condition to be prepared by the Federal Agriculture Mortgage Corporation (FAMC) shall consist of the following: 

(a) For both the stock issued by FAMC and the securities issued by certified facilities which are guaranteed: 

(1) The forms for registration (17 CFR Part 239) that FAMC and certified facilities have filed or would have filed if required to register under the Securities Act of 1933 (Securities Act); 

(2) The forms for registration, the annual and current reports filed with SEC, the annual report to security holders, and the statements of directors, officers, and principal shareholders required by sections 12, 13, 14 and 16 of the Securities Exchange Act of 1934 (Exchange Act), prepared on the appropriate SEC forms (17 CFR Part 249), that FAMC and certified facilities have filed or would have filed under the Exchange Act if FAMC and the certified facilities were required to make these filings; 

(3) Where a form to be submitted pursuant to paragraphs (1) or (2) of this section specifies that the information required by an item in the Securities Exchange Commission Regulation S-K (17 CFR Part 229) or S-X (17 CFR Part 210) should be furnished, include such information; and 

(b) The report of the independent public accountant required by section 8.11(c) of the Act; 

(c) In addition to the information expressly required by this section, such additional material information as to make the required statements not misleading.  

(d) The following legend to be included on the first page of the annual report of condition in capital letters and bold face type, to advise the public that the Farm Credit Administration has not reviewed the information contained therein: "This annual report of condition has not been reviewed, or confirmed for accuracy or relevance, by the Farm Credit Administration." 

§  621.21 Delivery 

(a) Three complete copies of the annual report shall be filed with the Chief Examiner, Farm Credit Administration, within 90 days after the end of the fiscal year covered by the report. Each annual report shall include a certification of correctness which meets the requirements of §  621.12.  

(b) FAMC, on receiving a request for an annual report of condition, shall promptly mail or otherwise furnish to the requestor a copy of the most recent annual report described in §  621.20.  

§  621.22 Prohibited conduct and penalties. 

(a) The FAMC and each officer, director, employee, agent or other person participating in the affairs of FAMC shall not, directly or indirectly: 

(1) Disclose or cause to be disclosed false or misleading information in the annual report of condition, or omit or cause the omission of pertinent or required information in the annual report of condition; or 

(2) Represent that the Farm Credit Administration, or any employee thereof, has passed upon the accuracy or completeness of the annual report of condition.  

(b) For purposes of this part, a person "participating in the affairs of FAMC" includes, but is not limited to, any person who provides or reviews information contained in, or directly or indirectly assists in the preparation of, the annual report of condition.  
(c) Conduct which violates paragraph (a) of this section also may serve as the basis for enforcement action by the Farm Credit Administration under Part C, Title V, of the Act. This includes, but is not limited to, the assessment of civil money penalties against FAMC or any officer, director, employee, agent or other person participating in the affairs of FAMC who violates this part.  

§  621.23 Safe harbor provision. 

The provisions of §  621.22(c) shall apply to all parts of the annual report of condition, including statements concerning future economic performance, management's plans and objectives for future operations, and financial forecasts, except that §  621.22(c) shall not apply to such forward-looking statements when it is shown by the person involved or FAMC that such statements were included with a reasonable basis or in good faith.  

§  621.24 Other period reports. 

The provisions of Subpart C shall apply to quarterly and such other periodic reports that FAMC may elect to prepare. 
 
Date: October 4, 1988. 
 
David A. Hill, 

Secretary, Farm Credit Administration.  
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