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Organization; Reorganization Authorities For System Institutions


ACTION: Advance notice of proposed rulemaking.  

SUMMARY: The Agricultural Credit Act of 1987, Public Law 100-233, amended the Farm Credit Act of 1971 (Act) by establishing the procedure under with a Farm Credit institution may terminate its Farm Credit charter by becoming chartered as a financial institution under other Federal or State authority. The Act imposes certain requirements on an institution that wishes to terminate its status as a Farm Credit institution and authorizes the Farm Credit Administration (FCA) to impose by regulation such other conditions as the FCA considers appropriate. The FCA is soliciting comments from the public on the implementation of the statutory requirements and such other conditions that members of the public believe are appropriate in connection with an institution's exercise of this termination authority.  

DATE: Comments must be received on or before January 31, 1990.  

ADDRESS: Comments may be mailed or delivered (in triplicate) to Anne E. Dewey, General Counsel, Office of General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT: 

Robert S. Child, Credit Specialist, Office of Financial Analysis, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4402 
 or 
Gary L. Norton, Senior Attorney, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090 (703) 883-4020.  

SUPPLEMENTARY INFORMATION: The Agricultural Credit Act of 1987, Public Law 100-233, amended the Farm Credit Act of 1971 (Act) 12 U.S.C. 2001, et seq. by adding, among other provisions, a new section 7.10 -- Termination of System Institution Status. Section 7.10, provides that a Farm Credit institution may terminate its status as a Farm Credit institution if it satisfies the following requirements: (1) 90-day advance notice to the FCA; (2) approval by the FCA Board; (3) approval by a Federal or State authority of a charter for a bank, savings and loan, or other financial institution; (4) the payment by the institution of the amount by which total capital of the institution exceeds 6 percent of its assets, such payments to be made to the Farm Credit Assistance Fund if the termination occurs prior to January 1, 1992, or to the Farm Credit System Insurance Fund if the termination occurs after such date; (5) the institution pays or makes adequate provision for the payment of all outstanding debt obligations of the institution; (6) the termination is approved by a majority of the stockholders of the institution voting, in person or by written proxy, at a duly authorized stockholders' meeting, held prior to giving notice to the FCA Board; (7) the institution meets such other conditions as the FCA Board, by regulation, considers appropriate.  

In addition to the requirement of section 7.10 that a plan of termination be submitted to the FCA Board for approval following an affirmative stockholder vote, section 7.11 of the Act requires that any plan of termination, together with all information that will be distributed to the shareholders, must be submitted to the FCA Board for approval prior to the shareholder vote. The information to be distributed to shareholders must include an enumerated statement of the anticipated benefits and potential disadvantages of such action. The FCA is required to act within 30 days on a plan submitted for approval prior to the stockholder vote. If the plan is disapproved by the FCA Board, the notice of disapproval shall specify the reasons for such disapproval.  

The FCA requests public comments on issues raised in connection with this new authority. Comments received will be considered in the development of proposed regulations implementing these statutory provisions. The FCA, in interpreting this statutory authority and developing such regulations as may be necessary, seeks to ensure that the overall intent of section 7.10 is carried out. Specifically, institutions must be afforded a meaningful opportunity to terminate their Farm Credit status in accordance with the statutory requirement, but should not be able to take actions that may be designed to circumvent those statutory requirements. The FCA is seeking any comments members of the public deem relevant to these matters and, in particular, seeks comments relating to the following: 

1. New section 7.10 provides that an institution that terminates its Farm Credit charter shall pay an exit fee equal to the amount by which the total capital of the institution exceeds 6 percent of the institution's assets. The Act does not define the terms "total capital" or "assets" as they are used in this section. In seeking to define those terms several questions are raised: 

(A) Is there any basis for not including the institution's allowances for losses in the computation of total capital? 

(B) If all allowances are not included, should the amount of the allowances that are included be limited to the general portion of the allowance, that allowance based on generally accepted accounting principles (GAAP), or some formula (e.g., a specific percentage of such allowance)?  

(C) Should the computation of assets be based exclusively on the requirements of GAAP or should it include modifications?  

(D) Should assets and total capital be measured at one point in time or based on an average over some prior period, such as an average over several months, 12 months, or several years?  

(E) From what point in time should the computation of assets and total capital be based? For instance, should such computation be based on the data of the shareholders' meeting, the date of application to FCA, or some other date?  

2. Section 7.10 requires the terminating institution to pay or make adequate provision for the payment of all outstanding debt obligations. 

(A) Should the terminating institution be required to pay off all obligations to the Farm Credit Bank (FCB) and other Farm Credit institutions or should a phased payoff be authorized? 

(B) If a terminating association can pay off its loan to the FCB on a phased basis, is the association authorized or required to establish an "other financing institution" (OFI) relationship with the FCB under section 1.7 of the Act? 

(C) If the terminating institution is a bank, is there any acceptable basis upon which such bank can satisfy its joint and several liability on Systemwide and consolidated notes and bonds, and its liability for interest payments on the individual obligations issued by banks operating under the same title of the Act? See section 4.4 of the Act. 

(D) What are the appropriate ways to measure and provide for the payment of other contingent and accrued liabilities? Examples of such liabilities include, but are not limited to: FCA assessments, tax liability, accounts payable, interest payable, loss-sharing agreements, legal suits, and guarantee agreements. 

(E) Can an association terminate its Farm Credit status without first redeeming and retiring any preferred stock it issued to the Farm Credit System Financial Assistance Corporation? 

3. Section 4.3A of the Act requires the FCA to establish minimum permanent capital standards for all Farm Credit institutions and restricts the ability of institutions to reduce their capital if they do not meet such standards. 

(A) If the terminating institution is an association, to what extent must the capital adequacy position of the FCB be taken into consideration before the FCB can retire equities owned by the terminating association? 

(B) If the terminating institution is an association, to what extent can the FCB retire any stock owned by such association if the FCB has issued and continues to have outstanding preferred stock issued to the Farm Credit System Financial Assistance Corporation? 

(C) Should investments in other Farm Credit institutions be regulated as to retirement? 

(D) If the terminating institution is an association, should the FCB be required to retire any stock, surplus, allocated or unallocated equities, other than equities that were purchased by the terminating association? 

4. The FCA is analyzing whether and to what extent a proposed termination should be restricted or delayed until the territory chartered to terminating institution(s) is chartered to a new or existing Farm Credit institution. The question may present special problems if a FCB seeks to terminate its Farm Credit affiliation when one or more of the associations in the district want to retain their Farm Credit charters. 

(A) To what extent could simultaneous terminations of associations be permitted if such terminations would have a major impact on the remaining district institutions? 

(B) What provisions must be made for those associations that seek to retain their Farm Credit charters? 

5. Section 7.10 requires a terminating institution to pay an exit fee equal to the amount by which the total capital of the institution exceeds 6 percent of assets of the institution. The FCA is analyzing whether and to what extent measures should be implemented to ensure that an institution does not circumvent this statutory requirement. For instance, to what extent should the regulations prohibit and/or require the recapture of extraordinary expenditures which were designed for, or had the effect of, reducing capital or increasing assets? 

6. Section 4.12 of the Act provides for the voluntary liquidation of Farm Credit institutions. The FCA questions whether institutions should be permitted to use this authority to avoid paying the exit fee required under section 7.10. If an institution chooses voluntarily to liquidate and not continue lending operations as a business entity, should the institution be required to pay the 6-percent exit fee? Should the regulations preclude an institution from undertaking any type of reorganization outside the System without paying the exit fee? Are there other means of addressing these concerns? 

7. Should dissenting shareholders of an institution that terminates its status be afforded rights to continue as borrowers and stockholders of a Farm Credit institution? If so, to what extent are such stockholders entitled to a distribution of the equity of the terminating institution? 

8. Sections 4.13 and 4.14 of the Act provide for certain rights to borrowers from Farm Credit institutions. The FCA seeks input regarding whether and to what extent any rights afforded to borrowers under the Act would continue to be available to the borrowers of an institution following termination of Farm Credit status, particularly if it does not become an OFI under section 1.7 of the Act. 

9. Section 7.11 of the Act requires that the shareholder disclosure material be submitted to the FCA for approval prior to its distribution to shareholders. What, if any, specific disclosure requirements should be required as part of the proxy material? General areas which the FCA believes should be addressed include, but are not limited to, the following: 

(A) terms for repayment of the direct loan; 

(B) source and terms available for alternative funding; 

(C) financial projections regarding the new institution; 

(D) rights of stockholders, particularly as they affect stockholders who previously owned protected stock; 

(E) effect of the termination on borrower rights; 

(F) right of shareholders to reconsider the termination vote; 

(G) the regulatory environment of the successor institution; and 

(H) the existence of any continuing contingent liabilities that will not be paid immediately upon termination. 

A notice of proposed rulemaking will be published in due course after consideration of the comments received in response to this notice.  

Dated: December 12, 1989. 

David A. Hill, 
Secretary, Farm Credit Administration Board. 
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