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Eligibility and Scope of Financing; General Provisions; Financing of Basic Processing and Marketing Activities; Authorized Insurance Services 


ACTION: Proposed rule. 

SUMMARY: The Farm Credit Administration (FCA), by the Farm Credit Administration Board (Board), proposes to amend the regulations at 12 CFR parts 613 and 618 in order to reflect certain amendments to the Farm Credit Act of 1971 (1971 Act) by the Food, Agriculture, Conservation and Trade Act of 1990 (1990 Farm Bill). The 1990 Farm Bill amended provisions of the 1971 Act pertaining to the throughput requirements for processing and marketing loans and removed the requirement that Farm Credit System institutions offer a choice of two carriers for each insurance program. The proposed amendment to part 613 would delete the 20-percent minimum throughput requirement for loans financing the processing and/or marketing operations of eligible farmers, ranchers, and producers or harvesters of aquatic products, and reflect the statutory limitation on the volume of such loans. The proposed amendment to part 618 modifies the requirement that all Farm Credit System institutions must offer more than two insurance carriers. 

DATES: Comments should be received on or before October 9, 1991. 

ADDRESSES: Comments may be mailed or delivered (in triplicate) to Jean Noonan, General Counsel, Office of General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration. 

FOR FURTHER INFORMATION CONTACT: 

Linda C. Sherman, Senior Credit Specialist, Policy and Risk, Analysis Division, Office of Examination, Farm Credit, Administration, McLean, VA 22102-5090, (703) 883-4498, or 

Richard A. Katz, Attorney, Regulatory and Legislative Law Branch, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 833-4444. 

SUPPLEMENTARY INFORMATION: 

I. General 

The Food, Agriculture, Conservation and Trade Act of 1990 n1 (1990 Farm Bill) was enacted into law on November 28, 1990. Section 1832 of the 1990 Farm Bill amended sections 1.11(a) and 2.4(a)(1) of the 1971 Act, which authorized Farm Credit Banks (FCBs) and associations, under certain conditions, to finance the processing and/or marketing operations of farmers, ranchers, and producers or harvesters of aquatic products. Section 1834 of the 1990 Farm Bill modified the requirements in section 4.29 of the 1971 Act pertaining to insurance services. The FCA now proposes to amend the applicable regulations to conform to the changes to the statute. 

n 1 Pub. L. No. 101-624, 104 Stat. 3359 (1990). 

II. Processing and Marketing Loans 

Sections 1.11(a) and 2.4(a)(1) of the 1971 Act formerly authorized FCBs and production credit associations respectively, to make processing and marketing loans to farmers, ranchers, and producers or harvesters of aquatic products if the borrower's agricultural operations supplied at least 20 percent of the total processing or marketing (throughput) for which financing was extended. 

Section 1832 of the 1990 Farm Bill deleted the 20-percent throughput requirement from sections 1.11(a) and 2.4(a)(1) of the 1971 Act, and substituted the requirement that the borrower's agricultural or aquatic operations supply "some portion" of the product used in the borrower's processing and/or marketing operations. The 1990 Farm Bill also added a provision to the 1971 Act limiting the aggregate of processing and marketing loans to borrowers who provide less than 20 percent of the throughput to 15 percent of the total outstanding loans by FCBs and direct lender associations in each district. 

A. Minimum Throughput Level 

Sections 1.11(a) and 2.4(a)(2) of the 1971 Act, as amended by the 1990 Farm Bill, authorize FCBs and direct lender associations to finance basic processing and/or marketing operations that are "directly related" to the agricultural or aquatic activities of farmers, ranchers, and producers or harvesters of aquatic products. The statute no longer specifies a minimum amount of throughput that borrowers must contribute to their processing and/or marketing operations. 

The legislative history of the 1990 Farm Bill indicates that Congress changed the throughput requirement in order "to provide greater flexibility to farmers and to prevent, in the future, a farmer from becoming ineligible for Farm Credit System financing due to the success and growth of a marketing and processing operation." n2 Since the borrower's share of the total throughput may decline as the processing and/or marketing operation expands, a percentage requirement could cause a successful processing and/or marketing operation to eventually lose its eligibility for financing from FCBs and direct lender associations. In this context, Congress "specifically sets no bottom limit for what portion the on-farm production must make up of the total throughput." n3 

n 2 S. Rep. No. 357, 101st Cong., 1st Sess. 258 (1990). 

n 3 Id. 

The FCA proposes to implement sections 1.11(a) and 2.4(a)(1) of the 1971 Act by amending § 613.3045(b)(2) to allow FCBs and direct lender associations to finance the processing and/or marketing operations of farmers, ranchers, and aquatic producers or harvesters whose agricultural or aquatic activities supply, on a sustained basis, some portion of the throughput sufficient to demonstrate that the processing and/or marketing activities constitute a logical and actual extension of the borrower's agricultural or aquatic operations. 

The 1990 Farm Bill does not expand eligibility for processing and marketing loans to borrowers who are not bona fide farmers, ranchers, and producers or harvesters of aquatic products pursuant to § 613.3020. Furthermore, the FCA continues to support the requirement in the existing regulation, § 613.3045(b)(2)(i), that the basic processing and/or marketing activities constitute a "logical and actual extension of the (borrower's) operation for financing vertical integration from the production stage through the basic processing and/or marketing stage." 

The FCA considered alternatives, such as defining "some portion" of the throughput as a percentage sufficient to ensure that eligibility would not be expanded beyond the congressional intent. The FCA, however, rejected this approach because Congress specifically elected not to impose a minimum throughput requirement on processing and marketing loans. 

The FCA invites comments on whether additional changes to § 613.3045 are needed to ensure that eligibility is limited to the processing and/or marketing operations of bona fide farmers, ranchers, and producers or harvesters of aquatic products. 

B. Restrictions on the Amount of Certain Processing and Marketing Loans 

The 1990 Farm Bill amends sections 1.11(a) and 2.4(a)(1) of the 1971 Act to limit the amount of processing and marketing loans that FCBs and direct lender associations can make to borrowers who supply less than 20 percent of the throughput to the processing and marketing operation. Section 1.11(a)(2) of the 1971 Act limits such loans by a FCB to 15 percent of the total of all outstanding loans of such bank. Section 2.4(a)(1) of the 1971 Act limits the authority of associations to make processing and marketing loans to borrowers who supply less than 20 percent of the throughput to "15 percent of the total of all outstanding loans of all direct lender associations in the district at the end of its preceding fiscal year." 

The legislative history to section 1832 of the 1990 Farm Bill, which amends both sections 1.11 and 2.4 of the 1971 Act, states that processing and marketing loans to borrowers who supply less than 20 percent of the throughput are limited to "15 percent of the portfolio of the district bank". n4 This suggests that Congress intended these provisions to work together to impose a 15-percent districtwide limit on processing and marketing loans to borrowers who supply less than 20 percent throughput. From the legislative history, it appears that Congress may have intended the restrictions on processing and marketing loans to operate in a manner similar to the districtwide limitations on rural housing loans. Statutory limitations on rural housing are achieved by limiting rural housing loans to 15 percent of the outstanding loans of all associations in the FCB's chartered territory at the end of the bank's preceding fiscal year. However, unlike the statutory restrictions on rural housing loans, the statute does not prescribe procedures for ensuring that §§ 1.11(a)(2) and 2.4(a)(1) of the 1971 Act work together to ensure processing and marketing loans, where the applicant's throughput is less than 20 percent, do not exceed 15 percent of all outstanding loans in the district. 

n 4 H.R. Conf. Rep. No. 916, 101st Cong. 1st Sess. 1133 (1990). 

The FCA proposes to reconcile §§ 1.11(a)(2) and 2.4(a)(1) of the 1971 Act to achieve the congressional intent of limiting the aggregate of all financing provided by the FCBs and all direct lender associations in each district, for the basic processing and/or marketing operations of borrowers who supply on a sustained basis less than 20 percent of the annual throughput to 15 percent of the total of all outstanding loans in each FCB's chartered territory at the end of the bank's preceding fiscal year, in addition to reflecting the statutory limitations on FCBs and direct lender associations separately. To ensure compliance with the legislative intent, the FCA proposes to require each FCB, in conjunction with all associations chartered in the district, to adopt appropriate policies and procedures to identify and monitor eligible marketing and processing loans with less than 20 percent throughput prior to final loan approval in order to ensure that the 15-percent districtwide limit is not exceeded. The FCA invites comment on alternative methods for ensuring that §§ 1.11(a)(2) and 2.4(a)(1) of the 1971 Act can be reconciled to achieve the apparent intent of Congress to impose a 15-percent districtwide limitation. 

III. Insurance Services 

Section 4.29 of the Farm Credit Act of 1971 was amended by the 1990 Farm Bill to allow Farm Credit System banks and associations relief from former statutory requirements that the banks approve more than two insurers for each type of insurance program offered to Farm Credit System borrowers. Congress recognized "the possibility that System banks may be unable to satisfy the requirement that banks approve more than two insurers for each type of program." n5 The legislative history states that "System banks are * * * expected to make a reasonable and good faith effort to attract more than two qualified insurers to approve so that the bank or association may offer at least two insurers to borrowers * * *." The proposed amendments to § 618.8030 reflect the changes to section 4.29 of the 1971 Act. The proposed regulation would require the bank to document its efforts to attract additional qualified insurers for each type of insurance offered whenever it has not approved more than two insurers for each insurance program offered in every State of its chartered territory. 

n 5 Id. 

List of Subjects in 12 CFR Parts 613 and 618 

Aged, Agriculture, Banks, banking, Civil rights, Credit, Fair housing, Insurance, Marital status discrimination, Religious discrimination, Reporting and recordkeeping requirements, Rural areas, Sex discrimination, Signs and symbols, Technical assistance. 

For the reasons stated in the preamble, parts 613 and 618 of chapter VI, title 12 of the Code of Federal Regulations is proposed to be amended to read as follows: 

PART 613 -- ELIGIBILITY AND SCOPE OF FINANCING 

1. The authority citation for part 613 continues to read as follows: 

Authority: Secs. 1.5, 1.7, 1.9, 1.10, 1.11, 2.2, 2.4, 2.12, 3.1, 3.7, 3.8, 3.22, 5.9, 5.17; 12 U.S.C. 2013, 2015, 2017, 2018, 2019, 2073, 2075, 2093, 2122, 2128, 2129, 2143, 2243, 2252. 

Subpart B -- Eligibility To Borrow From Farm Credit Banks, Agricultural Credit Banks, Production Credit Associations, Agricultural Credit Associations and Federal Land Credit Associations 

2. Section 613.3045 is amended by revising the first sentence of paragraph (b)(2)(ii); redesignating paragraph (c) as new paragraph (e); and adding new paragraphs (c) and (d) to read as follows: 

§ 613.3045 Financing of basic processing and marketing activities. 

* * * * * 

(b) * * * 

(2) * * * 

(ii) The applicant, or as provided for in paragraph (b)(2)(iii) of this section, the applicant processing or marketing unit and its owners, shall produce on a sustained basis some portion of the basic processing and/or marketing operation sufficient to demonstrate that such operation constitutes a logical and actual extension of the applicant's agricultural or aquatic operation for financing vertical integration from the production stage through the basic processing and/or marketing stage. * * * 

* * * * * 

(c) Processing and marketing loans to eligible borrowers, who supply on a sustained basis less than 20 percent of the throughput, are subject to the following restrictions: 

(1) The aggregate of such marketing and processing loans provided by the Farm Credit Bank and all associations in each district shall not exceed 15 percent of the total of all outstanding loans in the district at the end of the bank's preceding fiscal year; and, 

(2) The aggregate of such marketing and processing loans provided by any Farm Credit Bank shall not exceed 15 percent of all outstanding loans made by such bank as a direct lender at the end of its preceding fiscal year; and 

(3) The aggregate of such marketing and processing loans provided by any association shall not exceed 15 percent of all outstanding loans of all associations in the district at the end of the preceding fiscal year. 

(d) Each Farm Credit Bank, in conjunction with all direct lending associations chartered in the district, shall adopt appropriate policies and procedures for identifying and monitoring loans subject to the limitations of paragraph (c) of this section sufficient to ensure that the 15-percent district wide limit is not exceeded. 

* * * * * 

PART 618 -- GENERAL PROVISIONS 

3. The authority citation for part 618 continues to read as follows: 

Authority: Secs. 1.5, 1.11, 1.12, 2.2, 2.4, 2.5, 2.12, 3.1, 3.7, 4.12, 4.13A, 4.25, 4.29, 5.9, 5.10, 5.17; 12 U.S.C. 2013, 2019, 2020, 2073, 2075, 2076, 2093, 2122, 2128, 2183, 2200, 2211, 2218, 2243, 2244, 2252. 

Subpart B -- Member Insurance 

4. Section 618.8030 is amended by revising paragraphs (b)(2) and (b)(3)(v) to read as follows: 

§ 618.8030 Authorized insurance services. 

* * * * * 

(b) * * * 

(2) In making insurance available through private insurers, each bank shall approve the programs of more than two insurers for each type of insurance offered in the bank's chartered territory, provided that more than two insurers for each type of insurance have proposed programs to the bank that will, in all likelihood, have long-term viability, and meet the requirements of § 618.8030(b)(3)(i) of this section. The banks shall make a reasonable and good faith effort to attract more than two qualified insurers for each insurance program offered to borrowers in all States of the bank's chartered territory. Where the bank is unable to offer more than two insurers, the bank shall document its efforts to attract additional qualified insurers for the affected insurance program and State. The banks may provide comparative information relating to costs and quality of approved programs and the financial condition of approved companies. 

(3) * * * 

(v) In making insurance available through approved insurers, the boards of directors of the bank or association shall make a reasonable and good faith effort to select and offer at least two approved insurers for each type of insurance made available to the members and borrowers. In the event that the bank or association has approved less than two insurers for any insurance program, such bank or association shall document the reasons why it is unable to offer members and borrowers additional insurers for the affected insurance program. 

* * * * * 

Dated: September 4, 1991. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board. 

[FR Doc. 91-21500 Filed 9-6-91; 8:45 am] 
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