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Eligibility and Scope of Financing; Nondiscrimination in Lending

 
ACTION: Proposed rule.  

SUMMARY: The Farm Credit Administration (FCA), by the Farm Credit Administration Board (Board), proposes to amend 12 CFR part 613 governing nondiscrimination in lending by Farm Credit System (System) institutions. The proposed amendments implement changes made in title VIII of the Civil Rights Act of 1968 by the Fair Housing Amendments Act of 1988. The amendments by FCA would conform FCA's regulations to the requirements of the statute and implementing regulations promulgated by the Department of Housing and Urban Development (HUD). The proposed amendments would add two new protected categories, prohibit discrimination in "residential real estate-related transactions," as defined in the law, revise the Equal Housing Lender Poster, conform complaint processing procedures, and make technical amendments referencing HUD's fair housing regulations and the Equal Credit Opportunity Act.  

DATES: Comments should be received on or before February 18, 1992.  

ADDRESSES: Comments may be mailed or delivered (in triplicate) to Jean Noonan, General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.  

 FOR FURTHER INFORMATION CONTACT:  
   
John Hays, FCA Examiner, Policy and Risk Analysis Division, Office of Examination, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4258, TDD (703) 883-4444, or  
   
Christine C. Dion, Attorney, Regulatory and Legislative Law Branch, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

SUPPLEMENTARY INFORMATION:  
   
I. General 

Prior to 1988, title VIII of the Civil Rights Act of 1968, 42 U.S.C. 3601 et seq., made it unlawful to discriminate in any aspect of the sale, rental, and financing of a dwelling because of race, color, religion, sex, or national origin. The Fair Housing Amendments Act of 1988, Public Law 100-430; 102 Stat. 1619 (1988 Act), amended title VIII to (1) add prohibitions against discrimination in housing on the basis of handicap and familial status (having one or more children under the age of 18), (2) expand coverage of the prohibitions by substituting the term "residential real estate-related transactions" for "financing" of housing, (3) strengthen administrative enforcement procedures and private civil rights of action, and (4) increase monetary damages that can be awarded when discriminatory housing practices are found. The 1988 Act also designated title VIII as the Fair Housing Act.  

The 1988 Act became effective March 12, 1989. HUD published final implementing regulations (1) interpreting the scope of the coverage provided and the nature of activities made unlawful by the 1988 Act; and (2) setting forth procedures applicable to the receipt and processing of complaints and the initiation and conduct of formal enforcement proceedings. See amendments to 24 CFR parts 14, 100, 103-106, 109, 110, 115, and 121 at 54 FR 3232 (January 23, 1989). The regulations became effective March 12, 1989.  

Section 808(d) of the Fair Housing Act requires all agencies (including any Federal agency having regulatory or supervisory authority over financial institutions) to administer their programs and activities relating to housing and urban development in a manner to further affirmatively promote the goal of fair housing and to cooperate with the Secretary of HUD to further such purposes. Consistent with the requirements of section 808(d), the FCA is proposing to amend its regulations prohibiting discrimination in lending to conform with changes made in title VIII by the 1988 Act and with HUD's implementing regulations. 
 
The FCA's regulations governing nondiscrimination in lending by System institutions, 12 CFR part 613, affirmatively promote fair housing and lending, as expressly required by section 808 (d) and (e) of the Fair Housing Act, and reflect the prohibitions of the Equal Credit Opportunity Act (ECOA) and Regulation B, 12 CFR part 202, of the Board of Governors of the Federal Reserve System (FRB), which are also applicable to System institutions.  

System institutions are subject to the nondiscrimination-in-lending requirements of the Fair Housing Act and HUD's implementing regulations, as well as the requirements of the Equal Credit Opportunity Act and Regulation B. While HUD has primary responsibility to enforce the Fair Housing Act, the FCA's enforcement powers (title V, part C of the Farm Credit Act of 1971) are also available to enforce the statute and HUD's implementing regulations. The FCA has primary enforcement responsibility for ECOA. Application of HUD's interpretations in FCA's regulations does not change the nature or scope of eligible lending authorized for System institutions under the Farm Credit Act of 1971, Public Law 92-181, as amended.  

The FCA's proposed regulations, in addition to requiring that lending and advertising be nondiscriminatory, would set forth the required text of the Equal Housing Lender Poster that must be publicly displayed by System institutions. The poster would reflect the prohibitions contained under title VIII, as amended by the 1988 Act, and under the Equal Credit Opportunity Act of 1974, Public Law 93-495, as amended by the Equal Credit Opportunity Act Amendments of 1976, Public Law 94-239, 15 U.S.C. 1601 et seq.  

The proposed regulations would substitute the word "dwelling" for the words "rural residence" throughout the regulations to conform the FCA's nondiscrimination in lending regulations with the operative language of the Fair Housing Act and HUD's implementing regulations. This change would not change the requirement of the FCA's eligibility regulations, adopted pursuant to the Farm Credit Act of 1971, that restrict System institutions' financing of rural housing to a single-family, moderate-priced dwelling with appropriate appurtenances, which is or will be used as a permanent, year-round home by the applicant and which is located on an appropriate site in a rural area (§ 613.3040(a)(2)). HUD's regulations interpret the statutory definition of "dwelling" to include cooperatives, condominiums, time-sharing properties, and mobile homes. This definition is broader than the definition of dwelling in the FCA's regulation implementing the rural housing lending authority, but does not in any way expand the lending authority of System institutions.  

Title VIII of the Civil Rights Act of 1968 delegated the authority and responsibility for administering fair housing policy to the Secretary of HUD. Under the provisions of title VIII, persons who believed that they had been or were about to be subjected to a discriminatory housing practice could file a complaint with the Secretary. HUD was required to investigate and conciliate the issues in the complaint. However, title VIII did not provide the Secretary with any administrative mechanism for redressing acts of discrimination against an individual when informal efforts to conciliate a case were unsuccessful. The Secretary could not take administrative action or sue violators to enforce the law. While complaints could be referred to the Attorney General for litigation if they involved a pattern or practice of discrimination, Federal courts did not award individual relief to the victims of discrimination in such cases. Victims of discrimination who brought their cases into court achieved limited success due to a short statute of limitations and disadvantageous limitation on punitive damages and attorney's fees.  

The Fair Housing Act strengthened HUD's administrative enforcement of title VIII by providing an administrative enforcement procedure. HUD continues to investigate complaints and conciliate conflicts between parties, who can also agree to arbitration. However, under title VIII as amended, if conciliation fails and HUD determines that reasonable cause exists to believe that a discriminatory housing practice has occurred or is about to occur, the Secretary determines whether to proceed with a charge or a civil action. When a charge is filed, and no party elects to have claims decided in a civil action, the Secretary provides for an administrative hearing conducted by an administrative law judge (ALJ). The ALJ makes findings of fact and conclusions of law. If the ALJ finds that a respondent had engaged in or is about to engage in a discriminatory housing practice, the ALJ issues an order which may, to vindicate the public interest, assess a civil penalty against the respondent in the amount of $10,000, $25,000, or $50,000. The decision of the ALJ may be reviewed by the Secretary. The Secretary may affirm, modify, or set aside, in whole or in part, the initial decision of the ALJ or remand the initial decision for further proceedings. The Secretary must serve the final decision on all parties no later than 30 days from the issuance of the initial decision of the ALJ, otherwise such initial decision will become the final decision of HUD. Any final agency decision by HUD on the issue of discrimination is subject to review on appeal by the appropriate United States Court of Appeals. If the Secretary concludes at any time following the filing of a complaint that prompt judicial action is necessary, the Secretary may authorize a civil action for appropriate temporary or preliminary relief pending final disposition of the complaint. When the Secretary authorizes civil action, the Attorney General is required to commence and maintain the action. The Attorney General continues to have authority to initiate civil actions in "pattern or practice" cases and in cases where denial of rights to a group raises an issue of general public importance. The court may assess civil penalties against a defendant up to a maximum of $50,000 for a first violation and $100,000 for any subsequent violations.  

The Fair Housing Act also strengthened private enforcement by expanding the statute of limitations, removing the limitation on punitive damages, and bringing attorney's fees language in title VIII closer to the model used in other civil rights laws.  

In addition to creating an administrative enforcement mechanism for HUD, the Fair Housing Act provides protection against discrimination in housing to persons with handicaps and families with children, as defined in the statute.  

The Fair Housing Act defines the term "handicap" to mean a physical or mental impairment which substantially limits one or more major life activities; a record of such an impairment; or being regarded as having such an impairment. HUD has interpreted the term "being regarded as having an impairment" to mean (1) a physical or mental impairment that does not substantially limit one or more major life activities but that is treated by another person as constituting such a limitation, (2) a physical or mental impairment that substantially limits one or more major life activities only as a result of the attitudes of others toward such impairment, or (3) no physical or mental impairment but treatment by another person as having such an impairment.  

The Fair Housing Act exempts from the familial status provisions certain "housing for older persons." The purpose of the exemption is to ensure that prohibitions against discrimination because of familial status do not unfairly limit housing choices for elderly persons.  

Prior to 1988, discrimination in financing of housing under title VIII dealt only with the making of loans and in the provision of other financial assistance. The 1988 Act revised title VIII by substituting a prohibition against discrimination in "residential real estate-related transactions" for a prohibition against discrimination in the "financing" of housing. Under the Fair Housing Act, it is unlawful for any person or other entity whose business includes engaging in "residential real estate-related transactions" to discriminate against any person in making available such a transaction, or in the terms or conditions of such a transaction, because of race, color, religion, sex, handicap, familial status, or national origin. By substituting the term "residential real estate-related transactions" for the term "financial," the Fair Housing Act expanded the types of financing transactions that were previously covered by the nondiscrimination requirements of title VIII.  

The definition of "residential real estate-related transactions" in the Fair Housing Act includes not only the making of loans or the provision of other financial assistance, but also the purchase of loans secured by residential real estate or made for the purchase, construction, improvement, repair, or maintenance of a dwelling. HUD has interpreted the "purchase of loans" to include the purchase and pooling of mortgage loans as well as the terms and conditions of the sale of securities issued on the basis of such loans (24 CFR 100.125). The definition of the term "residential real estate-related transaction" also includes the appraisal, brokering, and selling of residential real property.  

The term "appraisal" is defined in HUD's implementing regulations (24 CFR 100.135) as an estimate or opinion of the value of a specified residential real property made in a business context in connection with the sale, rental, financing, or refinancing of a dwelling or in connection with any activity that otherwise affects the availability of a residential real estate-related transaction, whether the appraisal is oral or written, or is transmitted formally or informally. The appraisal includes all written comments and other documents submitted as support for the estimate or opinion of value. Unlawful practices under HUD's § 100.135 include, but are not limited to, using an appraisal of residential real property in connection with the sale, rental, or financing of any dwelling when the person knows or reasonably should know that the appraisal improperly takes into consideration race, color, religion, sex, handicap, familial status, or national origin.  
   
II. Proposal Amendments  

Section 613.3140 of the existing regulations, entitled "Policy," sets forth the policy of nondiscrimination in lending by System institutions as adopted by the Federal Farm Credit Board in 1976. The FAC proposes to delete this section because the substance of this policy would be appropriately implemented through proposed §§ 613.3145, 613.3150, 613.3151, 613.3152, 613.3160, 613.3170 and 613.3175.  

A new section 613.3145, entitled "Definitions," would define the major terms used in subpart E of part 613, consistent with the Fair Housing Act and the ECOA.  

Section 613.3150 of the proposed regulations, entitled "Nondiscrimination in lending and other services," would be amended in paragraph (a) to prohibit discrimination in making credit or other financial services available in a residential real estate-related transaction on any prohibited basis as defined by the Fair Housing Act (24 CFR part 100). Paragraph (b) would prohibit discrimination in any aspect of a credit or other financial service transaction on any prohibited basis as defined by the ECOA (12 CFR 202.2(z)). Paragraph (c) would list examples of lending practices that would be prohibited under § 613.3150. Paragraph (d) would state that nothing in the proposed subpart would change the eligibility requirements imposed by the Farm Credit Act of 1971 and regulations adopted pursuant thereto.  

A new § 613.3151, entitled "Nondiscrimination in applications," would be added prohibiting discrimination against an applicant for an eligible loan or other eligible service on any prohibited basis as defined by the ECOA and the Fair Housing Act, to emphasize the importance of promoting the availability of credit to all creditworthy applicants.  

A new § 613.3152, entitled "Nondiscriminatory appraisal," would be added prohibiting discrimination in the appraisal of a residential real property on any prohibited basis as defined by the Fair Housing Act. 

Section § 613.3170 of the proposed regulations, entitled "Equal housing lender poster," would be amended to conform to changes in title VIII made by the 1988 Act. The new poster directs Fair Housing Act complainants to contact both HUD and the FCA, and ECOA complainants to contact the FCA. The FCA's proposed new Equal Housing Lender Poster has been approved by HUD under 24 CFR 110.25(b) as a permissible substitute for the poster required by HUD in 24 CFR 110.25(a), and is similar to those approved by HUD for the Office of Thrift Supervision and the Federal Deposit Insurance Corporation.  

In conformance with its role as an "arm's-length" regulatory, effective as of the date of publication of the final rule, the FCA will discontinue its practice of providing the Equal Housing Lender Poster to System institutions.  

A new § 613.3175, entitled "Complaints," would be added directing discrimination complaints to both HUD and the FCA for processing under the Fair Housing Act and to the FCA for processing under the Equal Credit Opportunity Act.  

Technical amendments would be made to the proposed regulations to reference the ECOA, the Fair Housing Act, and HUD's fair housing regulations.  
   
List of Subjects in 12 CFR Part 613  

Aged, Agriculture, Banks, banking, Civil rights, Credit, Fair housing, Marital status discrimination, Religious discrimination, Rural areas, Sex discrimination, Signs and symbols.  
For the reasons stated in the preamble, part 613 of chapter VI, title 12 of the Code of Federal Regulations is proposed to be amended to read as follows:  

PART 613 -- ELIGIBILITY AND SCOPE OF FINANCING  

1. The authority citation for part 613 is revised to read as follows:  

Authority: Secs. 1.5, 1.7, 1.9. 1.10, 1.11, 2.2, 2.4, 2.12, 3.1, 3.7, 3.8, 3.22, 5.9, 5.17; 12 U.S.C. 2013, 2015, 2017, 2018, 2019, 2073, 2075, 2093, 2122, 2128, 2129, 2143, 2243, 2252; 42 U.S.C. 3601 et seq.; 15 U.S.C. 1691 et seq.; 12 CFR 202, 24 CFR 100, 109 and 110.  

2. The table of contents of subpart E is revised to read as follows:  

Subpart E -- Nondiscrimination in Lending  

Sec.  
   
613.3145 Definitions.  
   
613.3150 Nondiscrimination in lending and other services.  
   
613.3151 Nondiscrimination in applications. 

613.3152 Nondiscriminatory appraisal.  
   
613.3160 Nondiscriminatory advertising.  
   
613.3170 Equal housing lender poster.  
   
613.3175 Complaints  

Subpart E -- Nondiscrimination in Lending  

§ 613.3140 [Removed]  

3. Section 613.3140 is removed  

4. A new § 613.3145 is added to read as follows:  

§ 613.3145 Definitions.  

For the purpose of this subpart, the following definitions shall apply:  

(a) Applicant means any person who requests or who has received an extension of credit from a creditor and includes any person who is or may become contractually liable regarding an extension of credit.  

(b) Dwelling means any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as, a residence by one or more families, and any vacant land which is offered for sale or lease for the construction or location thereon of any such building, structure, or portion thereof.  

(c) Familial status means one or more individuals (who have not attained the age of 18 years) being domiciled with:  

(1) A parent or another person having legal custody of such individual or individuals; or  

(2) The designee of such parent or other person having such custody, with the written permission of such parent or other person.  

The protections afforded against discrimination on the basis of familial status shall apply to any person who is pregnant or is in the process of securing legal custody of any individual who has not attained the age of 18 years.  

(d) Handicap means, with respect to a person:  

(1) A physical or mental impairment which substantially limits one or more of such person's major life activities,  

(2) A record of having such an impairment, or 

(3) Being regarded as having such an impairment,  
   
but such term does not include current, illegal use of or addiction to a controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)).  

(e) Residential real estate-related transaction means any of the following:  

(1) The making or purchasing of loans or providing other financial assistance:  

(i) For purchasing, constructing, improving, repairing, or maintaining a dwelling; or  

(ii) Secured by residential real estate.  

(2) The selling, brokering, or appraising of residential real property.  

5. Section 613.3150 is revised to read as follows:  

§ 613.3150 Nondiscrimination in lending and other services.  

(a) No Farm Credit institution may discriminate in making credit or other financial services available in a real estate-related transaction, or in the terms or conditions of such a transaction, because of race, color, religion, sex, handicap, familial status, or national origin.  

(b) No Farm Credit institution may discriminate in any aspect of a credit or other financial service transaction because of:  

(1) Race, color, religion, national origin, sex, marital status, or age (provided that the applicant has the capacity to enter into a binding contract); or  

(2) The fact that all or part of the applicant's income derives from any public assistance program; or  

(3) The fact that the applicant has in good faith exercised any right under title VII (Equal Credit Opportunity Act) of the Consumer Credit Protection Act.  

(c) Prohibited practices under this section include, but are not limited to, discrimination in fixing the amount, interest rate, duration or other terms or conditions of any loan or other financial service or in the purchase of loans and securities on the basis of race, color, religion, sex, handicap, familial status (having one or more children under the age of 18), marital status, age (provided the applicant has the capacity to enter into a binding contract) or national origin.  

(d) Nothing in this subpart shall be deemed to change the eligibility requirements imposed by the Farm Credit Act of 1971 or any Farm Credit Administration regulation adopted pursuant thereto.  

6. New §§ 613.3151 and 613.3152 are added to read as follows: 

§ 613.3151 Nondiscrimination in applications.  

No Farm Credit institution may discourage or refuse to allow, receive, or consider any application, request, or inquiry regarding an eligible loan or other eligible service or discriminate in imposing conditions upon, or in processing, any such application, request, or inquiry on the basis of the race, color, religion, sex, handicap, familial status, marital status, age (provided the applicant has the capacity to contract), national origin, or on any other basis that may from time to time be prohibited by amendments to title VIII of the Civil Rights Act of 1968 (Fair Housing Act), the Equal Credit Opportunity Act (12 CFR 202.2(z)), and the Department of Housing and Urban Development's implementing regulations (24 CFR part 100), of any person who:  

(a) Makes application for any such loan or other service; or  

(b) Requests forms or papers to be used to make application for any such loan or other service; or  

(c) Inquires about the availability of such loan or other service.  

 § 613.3152 Nondiscriminatory appraisal.  

No Farm Credit institution may conduct, use, or rely upon an appraisal of a residential real property in connection with the sale, rental, or financing of any dwelling which discriminates against any person in making available such services, or in the performance of such services, because of race, color, religion, sex, handicap, familial status, or national origin.  

7. Section 613.3160 is amended by revising paragraph (a) to read as follows:  

§ 613.3160 Nondiscriminatory advertising.  

(a) A Farm Credit institution that directly or through third parties engages in any form of advertising shall not use words, phrases, symbols, directions, forms, or models in such advertising which express, imply, or suggest a policy of discrimination or exclusion in violation of the provisions of the Fair Housing Act, the Equal Credit Opportunity Act, or this subpart.  
   
 * * * * *  

8. Section 613.3170 is revised to read as follows:  

§ 613.3170 Equal housing lender poster.  

(a) Each Farm Credit institution that makes loans for the purpose of purchasing, constructing, improving, repairing, or maintaining a dwelling or any loan secured by a dwelling shall post and maintain an Equal Housing Lender Poster in the lobby of each of its offices. The poster shall be in a prominent place readily apparent to all persons seeking such loans.  

(b) The Equal Housing Lender Poster shall be at least 11 inches by 14 inches in size, and shall bear the logotype and legend set forth in § 613.3160(b) of this subpart and the following text: 

WE DO BUSINESS IN ACCORDANCE WITH FEDERAL FAIR LENDING LAWS  

(The Civil Rights Act of 1968, as amended by the Fair Housing Amendments Act of 1988)  

UNDER THE FEDERAL FAIR HOUSING ACT, IT IS ILLEGAL, ON THE BASIS OF RACE, COLOR, NATIONAL ORIGIN, RELIGION, SEX, HANDICAP, OR FAMILIAL STATUS (HAVING CHILDREN UNDER THE AGE OF 18), TO:  

 -- Deny a loan for the purpose of purchasing, constructing, improving, repairing, or maintaining a dwelling, or deny any loan secured by a dwelling; or  

 -- Discriminate in fixing the amount, interest rate, duration, application procedures, or other terms or conditions of such a loan, or in appraising property.  

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST, YOU SHOULD SEND A COMPLAINT TO:  
   
Assistant Secretary for Fair Housing and Equal Opportunity, Department of Housing and Urban Development, Washington, DC 20410, 1-800-669-9777 (Toll Free), 1-800-927-9275 (TDD).  
   
For processing under the Federal Fair Housing Act.  
   
AND TO:  
   
Farm Credit Administration, Office of Congressional and Public Affairs, 1501 Farm Credit Drive, McLean, VA 22102-5090, 703-883-4056, 703-883-4444 (TDD).  
   
For processing under Farm Credit Administration Regulations.  
   
UNDER THE EQUAL CREDIT OPPORTUNITY ACT  

(The Consumer Credit Protection Act, as amended by the Equal Credit Opportunity Act Amendments of 1976)  
   
IT IS ILLEGAL TO DISCRIMINATE IN ANY CREDIT TRANSACTION:  

 -- On the basis of race, color, national origin, religion, sex, marital status, or age,  

 -- Because income is from public assistance, or  

 -- Because a right was exercised under the Consumer Credit Protection Act.  

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST, YOU SHOULD SEND A COMPLAINT TO: 
  
Farm Credit Administration, Office of Congressional and Public Affairs, 1501 Farm Credit Drive, McLean, VA 22102-5090, 703-883-4056, 703-883-4444 (TDD).  

9. A new § 613.3175 is added to read as follows:  

§ 613.3175 Complaints.  

(a) Complaints regarding discrimination in lending by a Farm Credit institution under the Fair Housing Act shall be referred to the Assistant Secretary for Fair Housing and Equal Opportunity, United States Department of Housing and Urban Development, Washington, DC 20410, and to the Office of Congressional and Public Affairs, Farm Credit Administration, McLean, Virginia 22102-5090.  

(b) Complaints regarding discrimination in lending by a Farm Credit institution under the Equal Credit Opportunity Act shall be referred to the Office of Congressional and Public Affairs, Farm Credit Administration, McLean, Virginia 22102-5090.  

Dated: January 13, 1992. 
   
Curtis M. Anderson,  

Secretary, Farm Credit Administration Board.  

[FR Doc. 92-1196 Filed 1-15-92; 8:45 am]  
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