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   ACTION: Notice of intent to establish a negotiated rulemaking committee to negotiate and develop proposed assessment regulations; request for comments.  

   SUMMARY: The FCA intends to establish a negotiated rulemaking committee to negotiate and develop proposed amendments to its assessment regulations. These regulations prescribe the method for assessing Farm Credit System (System) institutions for the FCA's annual expenses in administering the Farm Credit Act of 1971.  

   This notice contains a list of the interests that the FCA has identified as likely to be significantly affected by the assessment regulations, along with the persons proposed to represent such interests.  

   The FCA expects negotiating sessions to begin in early June and conclude in early August, 1992. Based on this tentative schedule, the FCA anticipates publishing proposed assessment regulations during the fourth quarter of 1992.  

   In addition to soliciting comments on the establishment of the negotiating committee and its composition, this notice explains how interested persons may apply or nominate another person for membership on the committee.  

DATES: The FCA must receive comments and applications or nominations for membership on the negotiating committee by June 5, 1992.  

ADDRESSES: Comments and applications or nominations for membership on the negotiating committee may be mailed or delivered (in triplicate) to Jean Noonan, General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.  

FOR FURTHER INFORMATION CONTACT:  
   
Robert S. Child, Senior Credit Specialist, Office of Examination, Farm Credit Administration, McLean, Virginia 22102-5090, (703) 883-4189, TDD (703) 883-4444, or 
   
William L. Larsen, Senior Attorney, Regulatory and Legislative Law Division, Office of General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090, (703) 883-4020, TDD (703) 883-4444. 

TEXT: SUPPLEMENTARY INFORMATION: In accordance with the Negotiated Rulemaking Act of 1990, 5 U.S.C. 581 et seq., the FCA intends to establish a negotiated rulemaking committee to develop and negotiate proposed amendments to its assessment regulations. The assessment regulations prescribe the method for assessing Farm Credit System institutions for the FCA's annual expenses in administering the Farm Credit Act of 1971, 12 U.S.C. 2001 et seq.  (1971 Act). A complete discussion of the current assessment procedures and the need for new regulations can be found in the FCA's notice of proposed rulemaking published at 56 FR 13424, April 2, 1991.  

  Negotiated rulemaking is an informal rulemaking technique relatively new to Federal agencies. In passing the Negotiated Rulemaking Act, Congress specifically "encourage[d] agencies to use the process when it enhances the informal rulemaking process." 5 U.S.C. 581. In essence, negotiated rulemaking involves the consensus development and negotiation of the terms of a proposed rule by a committee chaired by a neutral mediator and composed of the proposing Federal agency and representative "interests" that will be significantly affected by the rule. Interests represent the viewpoints of various similarly situated parties with respect to the rule proposal. The statutory guideline for the maximum number of represented interests on the negotiating committee is 25 or fewer, one of which must be the agency.  
   
   I. The Assessment Regulations  

  The operating expense of the FCA in administering the Farm Credit Act are paid by the institutions of the System. Section 5.15 of the 1971 Act establishes the process by which System institutions are assessed for their share of FCA administrative expenses. Implementing regulations are found at 12 CFR 618.8230. Prior to the beginning of every fiscal year, the FCA must determine the cost of administering the 1971 Act of the succeeding year as well as the amount of assessments needed to pay such expenses and maintain a necessary reserve. On the basis of the assessment determination, the FCA must apportion the assessment among System institutions in a manner "determined to be equitable" by the FCA. 12 U.S.C. 2250(a)(2)(A). The FCA then assesses and collects the allocations on a periodic basis during the fiscal year.  

  The current FCA assessment process was developed before Congress enacted the Agricultural Credit Act of 1987. Public Law 100-233, (1987 Act). The 987 Act provided for substantial restructuring of the System and gave impetus to, among other developments, the creation of Farm Credit Banks (FCBs) from the merger of Federal land banks and Federal intermediate credit banks, the formation of the National Bank for Cooperatives (CoBank) from the merger of 10 banks for cooperatives (BCs) with the Central Bank for Cooperatives, and the merger of some Federal land bank associations (FLBAs) and production credit associations (PCAs) into agricultural credit associations (ACAs). The 1987 Act also increased the complexity and the requirements applicable to the regulatory, supervisory and examination functions of the FCA. 

  The structural and regulatory changes brought about by the 1987 Act led the FCA to examine its current assessment process to determine whether it remained valid and fair. On the basis of this examination, the FCA concluded that the current assessment formula needed to be revised. In April, 1991, the FCA published a notice of proposed rulemaking that proposed to establish an asset-based formula for assessments of System institutions. 56 FR 13424, supra. The comments received indicated a concern that the asset-based formula as proposed would create inequities due to the method by which assets of banks and associations would be counted for assessment purposes. Further, some commentors strongly urged that alternative assessment procedures be explored before adoption of an asset-based formula.  

  The FCA is persuaded that other assessment procedure options should be considered. Rather than publish a modified assessment proposal at this stage in the rulemaking, however, the FCA has determined that negotiated rulemaking may provide a creative means to achieve an equitable assessment formula and is, therefore, in the public interest. The FCA is hopeful that all interested parties and the public will benefit from face-to-face negotiation and cooperation in the development of proposed assessment regulations, and further, that the use of negotiated rulemaking will increase the acceptability and improve the substance of any resulting proposal. In determining that negotiated rulemaking is appropriate and feasible for the assessment issue, the FCA conducted a survey of all System institutions. Of 65 institutions responding, 63 favored the use of negotiated rulemaking to develop the assessment regulations.  

  In the negotiated rulemaking herein proposed by the FCA, all System institutions will be represented directly or indirectly by type, size, financial conditions, and geographic location. The negotiating committee will be able to examine alternative assessment procedures as it attempts to reach agreement on terms of proposed assessment regulations. Representative System institutions will have the opportunity to test the differential effect of various assessment approaches in the context of give-and-take negotiations. Consistent with its legal obligations, the FCA will use the consensus recommendation of the negotiating committee as the basis for proposed assessment regulations to be published at the conclusion of the negotiations.  
   
   II. The Negotiated Rulemaking  
   
   A. Subject and Scope of Negotiation  

  Pursuant to the Negotiated Rulemaking Act, the negotiating committee will be chartered to develop proposed assessment regulations that accord with §5.15 of the 1971 Act. The proposed regulations must be equitable and capable of effective administration by the FCA. No subjects or regulations other than the assessment procedures will be developed or negotiated by the negotiating committee.  

  Issues that may be considered by the negotiating committee include:  

  (1) The proportional assessment contributions of different types of System institutions; 

  (2) Whether it is more equitable to use an asset-based assessment procedure as originally proposed by the FCA or a system based on some other factor or combination of factors;  

  (3) The direct assessment of all System institutions rather than banks only as in the current regulations; and  

  (4) Any other issues directly related to the assessment process.  
   
  B. List of Significantly Affected Interests  

  The FCA believes that all of the over 260 institutions of the Farm Credit System are significantly affected by and interested in the assessment regulations by virtue of their required assessment payments. On the other hand, negotiated rulemaking is practical only if there are a limited number of interests at the negotiating table. Accordingly, the Negotiated Rulemaking Act sets a general limit of 25 negotiating interests, one of which must be the proposing agency.  

  To meet the statutory and practical requirements of negotiated rulemaking, the FCA has attempted to select a balanced and representative group of System institutions. With respect to banks and associations of the System, the FCA used four major criteria to choose a negotiating committee: (1) Type of institution, (2) size of institution, (3) financial condition of institution, and (4) geographical location of institution. The FCA developed these criteria from the responses to its Systemwide negotiated rulemaking survey.  

  Applying these criteria, the FCA first grouped together several of the 12 Farm Credit System districts. Within these combined districts, the FCA next sought to achieve a balanced representation based on type, size, and financial condition of institution. To the extent possible, the same criteria were then applied to achieve Systemwide balance. Finally, the FCA had to determine the willingness of individual institutions to participate in good faith negotiations and, as important, to represent the interests of similarly situated institutions that will not be able to participate in the negotiations due to the statutory limitation on the number of interests. Most of the banks and associations listed below volunteered to participate in the negotiated rulemaking in their responses to the FCA's Systemwide survey. In addition, some of the institutional representatives were nominated by other similarly situated institutions in their districts.  

  There are three System BCs, one very large and two relatively small. To ensure balanced representation of the three BCs, the FCA has selected Springfield BC and CoBank, which was formed 3 years ago by the merger of 10 BCs and the Central Bank for Cooperatives. CoBank represents the large interest and Springfield the smaller interests.  

  The FCA proposes the following list of interests and representative institutions for participation in the negotiated rulemaking to develop proposed assessment regulations:  
   
  District: Baltimore, Columbia, Springfield Mountain ACA, North Central Jersey ACA, Baltimore FCB. 
   
  District: Jackson, Louisville, Ag Credit ACA, Mid-America ACA.  
   
  District: Omaha, Spokane, Midlands ACA, Spokane FCB.  
   
  District: St. Louis, St. Paul, Eastern Missouri PCA/FLCA, Mandan PCA/FLCA, West Central Minnesota ACA, St. Paul FCB.  
   
  District: Texas, Wichita, Lubbock PCA, Wichita PCA/FLBA, Texas FCB.  
   
  District: Western, Colusa FLCA, North Coast ACA, Sacramento Valley PCA/FLCA.  
   
  BCs: CoBank, Springfield BC.  

  FCA will be represented in the negotiated rulemaking by Victor A. Cohen, FCA Assistant General Counsel. Mr. Cohen is also the FCA's designated alternative dispute resolution specialist pursuant to the Administrative Dispute Resolution Act, 5 U.S.C. 581 et seq. C. Facilitator.  

  The FCA has selected the Federal Mediation and Conciliation Service (FMCS) to facilitate the negotiated rulemaking. This selection is subject to approval by the negotiated rulemaking committee. The FMCS is an independent Federal agency with extensive experience in collective bargaining mediation and alternative dispute resolution, including negotiated rulemaking. Congress specified in the Negotiated Rulemaking Act that FMCS may furnish facilitators for negotiated rulemaking. 5 U.S.C. 588(b).  
   
  D. Proposed Agenda and Schedule  

  The FCA tentatively expects to hold up to five 2-day negotiating sessions on a biweekly basis beginning on or about June 8, 1992 and concluding on or about August 4, 1992. The meetings of the negotiating committee will be held at the FCA's McLean, Virginia headquarters unless otherwise announced. As required by the Federal Advisory Committee Act, 5 U.S.C. App. 2, the meetings of the negotiating committee will be open to the public.  

  The first meeting of the negotiating committee will be organizational in nature and include a training session lasting approximately half a day. The balance of the agenda of the organizational session will be devoted to establishment of committee procedures, discussion of logistical and scheduling needs, identification of issues, and, to the extent possible, substantive discussions.  

  The agenda for the remaining sessions will be largely controlled by the progress of negotiations. As noted, however, the FCA expects that negotiations will conclude in early August, and every effort will be made to keep the negotiations on schedule. Assuming the negotiations conclude as scheduled, the FCA would anticipate publishing for comment during the fourth quarter of 1992 a Notice of Proposed Rulemaking based on the consensus of the negotiated rulemaking committee regarding amended FCA assessment regulations.  
   
  E. Administrative Support  

   The FCA will provide such administrative support to the negotiating committee as is necessary to the effective operation of the negotiating committee, including secretarial and technical assistance. The FCA also will supply meeting facilities for the negotiating committee at its McLean, Virginia headquarters.  
   
   III. Solicitation of Comments  

   The FCA solicits comments on its proposal to establish the assessment regulations negotiated rulemaking committee and on its proposed membership. Instructions for submission of comments are set forth above under the Dates and Addresses captions.  
   
   IV. Application for Membership on Negotiating Committee  

  The FCA believes that the negotiating committee listed above fairly represents a balanced cross-section of interests in the assessment regulations. Notwithstanding, the Negotiated Rulemaking Act provides that --  

  "[p]ersons who will be significantly affected by a proposed rule and who believe that their interests will not be adequately represented by any person specified in [the agency's proposed committee list] may apply for, or nominate another person for, membership on the negotiated rulemaking committee to represent such interests with respect to the proposed rule." 5 U.S.C. 584(b).  

  Section 584(b) further provides that --  

  "[e]ach application or nomination shall include --  

  (1) the name of the applicant or nominee and a description of the interests such person shall represent;  

  (2) evidence that the applicant or nominee is authorized to represent parties related to the interests the person proposes to represent;  

  (3) a written commitment that the applicant or nominee shall actively participate in good faith in the development of the rule under consideration; and  

  (4) the reasons that the persons specified in the [agency's notice] do not adequately represent the interests of the person submitting the application or nomination."  

  Instructions for submission of applications or nominations for membership on the negotiating committee pursuant to section 584(b) of the Negotiated Rulemaking Act are set forth above under the Dates and Addresses captions. Any applications or nominations submitted will receive careful consideration by the FCA. 

  Dated: May 1, 1992.  
   
  Curtis M. Anderson,  

  Secretary, Farm Credit Administration Board. 

  [FR Doc. 92-10547 Filed 5-5-92; 8:45 am]  
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