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Organization 


ACTION: Final rule. 

[bookmark: _GoBack]SUMMARY: The Farm Credit Administration (FCA), by the Farm Credit Administration Board (Board), adopts a final regulation amending subpart I of part 611 of FCA regulations, addressing the organization of service corporations by Farm Credit System (System) institutions. This regulation was published as a proposed regulation on March 12, 1990, 55 FR 9138. The final regulation addresses the organization of service corporations under section 4.25 of the Farm Credit Act of 1971, as amended (Act), to exercise authority granted under title VIII of the Act, to act as certified agricultural mortgage marketing facilities (title VIII service corporations). The final regulation also authorizes all institutions of the System, except the Federal Agricultural Mortgage Corporation (Farmer Mac) or its affiliates, to organize title VIII service corporations and exempts such corporations from the requirement of existing regulations that the stock of service corporations be owned only by System banks. The final rule permits persons (individuals and legal entities) other than System institutions to own stock in such organizations provided that 80 percent of the voting stock is held by System institutions (other than Farmer Mac or its affiliates). 

EFFECTIVE DATE: The regulations shall become effective upon the expiration of 30 days after publication during which either or both houses of Congress are in session. Notice of the effective date will be published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: John J. Hays, FCA Examiner, Policy and Risk Analysis Division, Office of Examination, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4258, TDD (703) 883-4444, or Christine C. Dion, Attorney, Regulatory and Legislative Law Division, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444. 

SUPPLEMENTARY INFORMATION: 

I. General 

The Agricultural Credit Act of 1987 (1987 Act) established the Federal Agricultural Mortgage Corporation (Farmer Mac) to guarantee securities issued by agricultural mortgage marketing facilities that pool and securitize agricultural real estate and rural home loans under a new title VIII of the Farm Credit Act of 1971, as amended (Act). Section 8.5(e) of the Act authorizes System institutions other than Farmer Mac, notwithstanding any other provision of the Act, to establish and operate, as an affiliate, an agricultural mortgage marketing facility (pooler) if it obtains certification from Farmer Mac. It is clear from the 1987 Act and its legislative history that System institutions are empowered to participate fully in the secondary market for agricultural real estate and rural home loans under title VIII. Consequently, section 8.5 of the Act is read by the FCA to amend inconsistent provisions of the Act, such as section 4.25, to the extent necessary to permit the chartering of such an entity with such powers as are necessary to conduct an effective pooling operation. 

Section 4.25 of the Act authorizes the banks of the Farm Credit System to organize a corporation for the purpose of performing functions and services for or on behalf of the organizing banks that the banks may perform pursuant to the Act. Such a corporation, like the organizing banks, is designated a Federal instrumentality. Since section 8.5(e) authorizes all System institutions other than Farmer Mac to establish a pooler affiliate, and since section 4.25 is the exclusive mechanism for chartering System affiliates, section 4.25 is considered to be amended by section 8.5(e) to the extent necessary to permit the chartering of a pooler affiliate by an institution empowered to do so by section 8.5(e), including institutions other than banks. Moreover, such a statutory amendment overrides any inconsistent FCA regulations. 

It is noted that the Food, Agriculture, Conservation, and Trade Act Amendments of 1991, Public Law 102-237; 105 Stat. 1876 (1991 Act), amended title VIII of the Act to authorize Farmer Mac to establish, acquire, and maintain affiliates under applicable State laws. Such affiliates may only conduct those activities that Farmer Mac is authorized to perform under title VIII. Farmer Mac is not authorized under section 8.5(e) of the Act to establish and operate, as an affiliate, an agricultural mortgage marketing facility. Therefore, neither Farmer Mac nor its affiliates may organize title VIII service corporations. Accordingly, the words "or its affiliates" have been inserted after the words "other than the Federal Agricultural Mortgage Corporation" in the final regulation. The final regulation does not address the authorities granted to Farmer Mac and its affiliates under the Food, Agriculture, Conservation, and Trade Act of 1990, Public Law 101-624; 104 Stat. 3834, to pool and securitize qualified loans, as defined in section 8.0(9)(B) of the Act. Furthermore, the final regulation does not address the authorities granted under the 1991 Act to Farmer Mac to establish, acquire, and maintain State-chartered affiliates. 

Although the Act itself contains no restriction on who may own stock in a service corporation, existing FCA regulations governing the organization of service corporations (set forth in subpart I of part 611) restrict ownership in service corporations organized under section 4.25 to banks of the Farm Credit System. The proposed amendment was issued to allow any System institution(s) (other than Farmer Mac) to organize a pooler and to own stock in a System pooler. The proposed amendment also permitted minority ownership by persons other than System institutions provided that 80 percent of the equity of the corporation would at all times be held by System institutions. 

The FCA has considered the appropriateness of proceeding with this regulation in light of the President's 120-day regulatory review period and has determined the implementation of this final regulation would enhance System opportunity to participate in the growth of the secondary agricultural mortgage market. The final regulation broadens eligibility for stock ownership of a title VIII service corporation by permitting associations and persons or entities other than System institutions to own stock. The FCA believes the ability to issue stock to non-System originators would enable the System pooler to compete effectively for loan volume. Also, the ability to issue stock to non-System institutions would facilitate joint ventures for the purpose of sharing the expertise and technical capacity of non-System institutions to achieve cost efficiencies. 

Comments concerning the proposed amendment to the service corporation regulations were received from the Farm Credit Council (FCC) and a Farm Credit Bank (FCB). The FCB concurred with the comments of the FCC. The FCC stated that all System banks and service corporations had reviewed and concurred with its comments. 

II. Discussion of Comments 

The FCC agreed with the stated objectives of the proposed regulation, to authorize System institutions to participate fully in the agricultural secondary mortgage market by the creation of title VIII service corporations, and to permit some non-System ownership of such corporations. The FCC also agreed generally with the FCA's position, expressed in the preamble of the proposed regulation, that the ability to control significant corporation actions (such as dissolution, merger, and sale of substantially all assets) should be retained by System institutions. The FCC, however, suggested two modifications to the proposed regulation regarding non-System stock ownership. 

The FCC's first suggestion was to amend the regulation to reserve the right for the FCA to approve a higher percentage of non-System stock ownership on a case-by-case basis for good cause. The second suggestion was to clarify whether the regulation's limitation on non-System stock ownership applied to both voting and nonvoting stock. While acknowledging the need to restrict non-System ownership of voting stock, the FCC questioned whether the same concerns regarding control are applicable to nonvoting stock. The FCC requested that any limitation imposed on non-System ownership of nonvoting stock be at a higher level than the 20-percent limitation imposed on non-System ownership of voting stock. Specifically, the FCC suggested that the proposed regulation be amended to permit non-System ownership of 50 percent of the nonvoting stock, with the FCA reserving the discretionary right to raise the percentage. 

The FCA notes that statutes authorizing national banks and federally chartered savings and loan institutions to organize service corporations require 100-percent ownership by the organizing institutions. However, since there is no such requirement in section 4.25 of the Act, the FCA is endeavoring to allow System poolers the flexibility to issue stock to non-System institutions while at the same time ensuring that control of the pooler organized under section 4.25 is retained in System institutions. The control requirement of 80 percent of all classes of equity was proposed to ensure that Farm Credit institutions collectively retain control of the title VIII service corporation. The 80-percent control level ensures that non-System institutions could not block significant corporate actions, requiring a two-thirds majority, in which important interests of the System are at stake. The FCA also set the percentage higher than that required for a simple majority vote, to take into account that not all System institutions will agree on all issues and to ensure that a single non-System shareholder owning more voting stock than any single System institution could not exercise its considerable influence to the detriment of the System as a whole. The FCA's 80-percent stock ownership requirement is consistent with control levels required for national banks' operating subsidiaries, which are similar to the service corporations in that they allow a segment of an institution's business to be spun off into a separate legal entity. It is also noted that the FCA's 80-percent control level is comparable to the requirements of change-of-control statutes applicable to national banks and federally chartered savings and loan institutions. The statutes define the term "control" to include the power to vote 25 percent of the institution's stock, Under such statutes, an institution must, at a minimum, have the power to vote 75 percent of the stock to retain control of corporate operations. 

In view of the above, the FCA has determined to retain the 80-percent requirement for System ownership of stock in the final regulation. Application of the requirement will not be on a discretionary or case-by-case basis. The FCA continues to believe that non-System stock ownership of more than 20 percent would jeopardize requisite control by System institutions of significant corporate matters. However, the FCA agrees with the FCC that the 80-percent stock ownership requirement should only be applied to equity with voting rights. The final regulation does not limit non-System ownership of nonvoting stock, as such stock, unlike voting stock, does not pose a regulatory concern regarding control. The final regulation, which requires System institutions (other than Farmer Mac or its affiliates) to hold at least 80 percent of voting stock, authorizes non-System ownership of 20 percent of voting stock and unlimited ownership of nonvoting stock. 

List of Subjects in 12 CFR Part 611 

Agriculture, Banks, banking, Conflict of interest, Rural areas. 

For reasons stated in the preamble, part 611 of chapter VI, title 12 of the Code of Federal Regulations is amended as follows: 

PART 611 -- ORGANIZATION 

1. The authority citation for part 611 is revised to read as follows: 

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0, 3.21, 4.12, 4.15, 5.9, 5.10, 5.17, 7.0-7.13, 8.5(e) of the Farm Credit Act; 12 U.S.C. 2011, 2021, 2071, 2091, 2121, 2142, 2183, 2203, 2243, 2244, 2252, 2279a-2279f-1, 2279aa-5(e); secs. 411 and 412 of Pub. L. 100-233, 101 Stat. 1568, 1638. 

Subpart I -- Service Organizations 

2. Subpart I is amended by adding a new § 611.1137 to read as follows: 

§ 611.1137 Title VIII service corporations. 

(a) Service corporations may be organized by any Farm Credit institution(s) other than the Federal Agricultural Mortgage Corporation or its affiliates for the purpose of exercising the authorities granted under title VIII of the Act to act as agricultural mortgage marketing facilities. The requirements of §§ 611.1135 and 611.1136 apply as if such organizing institutions were banks, except for good cause as determined by the Farm Credit Administration. Such service corporations may issue stock to Farm Credit institutions other than the Federal Agricultural Mortgage Corporation or its affiliates and to persons that are not Farm Credit System institutions, provided at least 80 percent of the voting stock is at all times held by Farm Credit institutions other than the Federal Agricultural Mortgage Corporation or its affiliates. 

(b) For the purposes of this regulation, person means an individual or a legal entity organized under the laws of the United States or any State or territory thereof. 

Dated: June 11, 1992. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board. 

[FR Doc. 92-14149 Filed 6-16-92; 8:45 am] 
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