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FARM CREDIT ADMINISTRATION 

12 CFR Part 603 

RIN 3052-AB31 

Privacy Act Regulations; New Exempt System of Records


ACTION: Final rule. 

SUMMARY: The Farm Credit Administration (FCA) by the Farm Credit Administration Board (Board) adopts a final regulation amending part 603 of FCA regulations, that was published as a proposed regulation on March 13, 1992, 57 FR 8851. This regulation exempts the system of records, "Office of Inspector General (OIG) Investigative Files -- FCA," from certain Privacy Act provisions, due to the law enforcement nature of the records. 

EFFECTIVE DATE: The amendment shall become effective upon the expiration of 30 days after publication in the Federal Register during which either or both houses of Congress are in session. Notice of the effective date will be published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: Elizabeth M. Dean, Counsel to the Inspector General, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4030, or 

Rebecca S. Orlich, Senior Attorney, Regulatory and Legislative Law Division, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444. 

SUPPLEMENTARY INFORMATION: On February 21, 1992, the FCA published an advance notice to establish a new system of records, "Office of Inspector General Investigative Files -- FCA," under the Privacy Act, 5 U.S.C. 552a, as amended. See 57 FR 6221. 

In conjunction with the establishment of the new system of records, the FCA Board proposed to amend FCA regulation 12 CFR 603.355 to exempt the new system of records from certain provisions of the Privacy Act. See 57 FR 8851 (March 13, 1992). The Privacy Act provisions require, among other things, that the agency provide notice when collecting information, account for certain disclosures, permit individuals access to their records, and allow them to request that the records be amended. These provisions would interfere with the conduct of OIG investigations if applied to the OIG's maintenance of the proposed system of records. 

[bookmark: _GoBack]The regulation amendment would exempt the system of records under subsections (j)(2) and (k)(2) of the Privacy Act. Subsection (j)(2) of 5 U.S.C. 552a allows an exemption for a system of records maintained by "the agency component thereof which performs as its principal function any activity pertaining to enforcement of criminal laws * * *." Subsection (k)(2) of 5 U.S.C. 552a allows an exemption for a system of records consisting of "investigatory materials compiled for law enforcement purposes," where such materials are not within the scope of the (j)(2) exemption pertaining to criminal law enforcement. These exemptions are fully discussed in the supplementary information to the proposed regulation, at 57 FR 8851 (March 13, 1992). 

The FCA received comments from the Farm Credit Council (FCC), a trade association representing Farm Credit System institutions, and the Office of Management and Budget (OMB). The FCC requested that the FCA clarify that the exemptions for this system of records will be effective on the effective date of the final rule, not on the date of the establishment of the system of records. The FCA Board agrees that this is correct. With regard to the proposed regulation, OMB suggested that the FCA state in the regulation the reasons for exempting various records within law enforcement system of records from subsections of the Privacy Act. The FCA has done so. 

The FCA, therefore, exempts the system of records containing the OIG investigative files under exemptions (j)(2) and (k)(2) of the Privacy Act by amending 12 CFR 603.355, in which the FCA specifies its systems of records that are exempt under the Privacy Act. 

List of Subjects in 12 CFR Part 603 

Privacy. 

For the reasons stated in the preamble, part 603 of chapter VI, title 12 of the Code of Federal Regulations is amended to read as follows: 

PART 603 -- PRIVACY ACT REGULATIONS 

1. The authority citation for part 603 is revised to read as follows: 

Authority: Secs. 5.9, 5.17 of the Farm Credit Act; 12 U.S.C. 2243, 2252, 5 U.S.C. app. 3, 5 U.S.C. 552a (j)(2) and (k)(2). 

2. Section 603.355 is amended by revising the section heading; adding the paragraph designation "(a)" to the existing introductory paragraph; adding the following text to the end of newly redesignated paragraph (a); and adding a new paragraph (b) to read as follows: 

§ 603.355 Exemptions. 

(a) Specific. * * * 

* * * * * 

Office of Inspector General Investigative Files -- FCA. 

(b) General. (1) In addition, pursuant to 5 U.S.C. 552a (j)(2), investigatory materials compiled for criminal law enforcement in the system of records described in (b)(2) are exempt from all subsections of 5 U.S.C. 552a, except (b), (c) (1) and (2), (e)(4) (A) through (F), (e) (6), (7), (9), (10), and (11), and (i). Exemptions from the particular subsections are justified for the following reasons: 

(i) From subsection (c)(3) because making available to a record subject the accounting of disclosures from records concerning him/her would reveal investigative interest on the part of the OIG. This would enable record subjects to impede the investigation by, for example, destroying evidence, intimidating potential witnesses, or fleeing the area to avoid inquiries or apprehension by law enforcement personnel. 

(ii) From subsection (c)(4) because this system is exempt from the access provisions of subsection (d) pursuant to subsection (j)(2) of the Privacy Act. 

(iii) From subsection (d) because the records contained in this system relate to official Federal investigations. Individual access to those records might compromise ongoing investigations, reveal confidential informants or constitute unwarranted invasions of the personal privacy of third parties who are involved in a certain investigation. Amendment of the records would interfere with ongoing criminal law enforcement proceedings and impose an impossible administrative burden by requiring criminal investigations to be continuously reinvestigated. 

(iv) From subsections (e) (1) and (5) because in the course of law enforcement investigations, information may occasionally be obtained or introduced the accuracy of which is unclear or which is not strictly relevant or necessary to a specific investigation. In the interests of effective law enforcement, it is appropriate to retain all information that may aid in establishing patterns of criminal activity. Moreover, it would impede the specific investigative process if it were necessary to assure the relevance, accuracy, timeliness and completeness of all information obtained. 

(v) From subsection (e)(2) because in a law enforcement investigation the requirement that information be collected to the greatest extent possible from the subject individual would present a serious impediment to law enforcement in that the subject of the investigation would be informed of the existence of the investigation and would therefore be able to avoid detection, apprehension, or legal obligations or duties. 

(vi) From subsection (e)(3) because to comply with the requirements of this subsection during the course of an investigation could impede the information gathering process, thus hampering the investigation. 

(vii) From subsections (e)(4) (G), and (H), and (I), (e)(8), (f), (g) and (h) because this system is exempt from the access provisions of subsection (d) pursuant to subsection (j) of the Privacy Act. 

(2) Office of Inspector General Investigative Files -- FCA. 

Dated: July 16, 1992. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board. 
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