	Title:
	NOTICE OF ESTABLISHMENT OF A SYSTEM OF RECORDS FOR THE INVESTIGATIVE FILES OF THE OFFICE OF INSPECTOR GENERAL; REQUEST FOR COMMENTS--Privacy Act of 1974; Establishment of a New System of Records

	Date of Issuance:
	7/22/1992

	Agency:
	FCA

	Federal Register Cite:	
	57 FR 32547


FARM CREDIT ADMINISTRATION

Privacy Act of 1974; Establishment of a New System of Records 


ACTION: Notice of establishment of a system of records for the investigative files of the Office of Inspector General; request for comments.  

SUMMARY: The FCA is establishing a new system of records under the Privacy Act to consist of the investigatory files of the FCA's Office of the Inspector General (OIG). The publication of this system notice is one of the steps required to establish the new system. The new system of records facilitates the OIG's ability to collect, maintain, use, and disclose information pertaining to individuals, thus helping to ensure that the OIG may efficiently and effectively perform its investigations and other authorized duties and activities.  

EFFECTIVE DATE: Comments must be received on or before August 21, 1992. Unless changes are made in response to comments received, this action is effective August 21, 1992.  

ADDRESSES: Comments may be mailed or delivered (in triplicate) to Jean Noonan, General Counsel, Office of General Counsel, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications will be available for examination by interested parties in the Office of General Counsel, Farm Credit Administration.  

FOR FURTHER INFORMATION CONTACT:  
   
Elizabeth M. Dean, Counsel to the Inspector General, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4030, or  
   
Rebecca S. Orlich, Senior Attorney, Regulatory and Legislative Law Division, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

SUPPLEMENTARY INFORMATION: As required by 5 U.S.C. 552a(3)(4) and (11), the FCA is notifying the public of the establishment of a new system of records in the FCA's OIG. This system is being established as part of the formal creation of an OIG by action dated January 22, 1989, and the appointing of the FCA's Inspector General on the same date, under the authority of the 1988 amendments to the Inspector General Act of 1978. See Pub. L. No. 100-504, amending Pub. L. No. 95-452; 5 U.S.C. app. 3. Among the OIG's statutory duties are the prevention and detection of fraud, waste, and abuse relating to the agency's programs and operations, through the conduct of audits and investigations and the preparation of reports to the agency's Chairman and to Congress.  

[bookmark: _GoBack]An advance notice of the establishment of a system of records, together with a request for comments, was published in the Federal Register on February 21, 1992, 57 FR 6221. A related proposed amendment to the FCA regulations to exempt this system of records from certain requirements of the Privacy Act was published on March 13, 1992, 57 FR 8851.  

The system of records being established consists of investigatory files compiled and maintained by the OIG. Due to the law enforcement nature of these records, the proposed system is exempt from certain provisions of the Privacy Act, including disclosure to individuals who are the subject of a record in the system. See 5 U.S.C. 552a(j)(2) and (k)(2). The exempt status of the system of records is the subject of a final rule, amending FCA regulation 12 CFR 603.355, which specifies the FCA systems of records that are exempt from certain provisions of the Privacy Act. The FCA adopted this final rule at its meeting on July 16, 1992. Pursuant to 12 U.S.C. 2252(c)(1), the final rule will be effective 30 days after the date of its publication in the Federal Register during which either or both Houses of Congress are in session.  

The FCA received two comments on the advance notice. the Farm Credit council, a trade association representing Farm Credit System institutions, requested that the FCA clarify that the exemptions will not take effect until and unless the final rule is issued. The FCA Board affirms that the exemptions will not apply to this system of records until the final rule becomes effective.  

The Office of Management and Budget (OMB) suggested that revisions be made to routine uses (1), (2), (3), (4), (6), (8), (9), (11) and (12). Most of the suggestions involved narrowing the scope of the use; re-wording so that each numbered routine use specifies only a single type of disclosure, its recipient, and purpose; clarifying certain language; and deleting routine uses that duplicate existing Privacy Act exceptions. The OMB also suggested that a paragraph be added regarding disclosures to consumer reporting agencies. The FCA Board believes that such revisions are appropriate and has therefore made changes to the previously published advance notice. These revised routine uses are described below.  

Routine use (1)(b) has been narrowed to allow disclosure only where the record collected by the OIG is necessary and relevant to a particular licensing decision. The FCA will also have to ensure that the records are timely, relevant, accurate and complete enough to assure fairness to the individual affected by the licensing decision.  

The phrase "but only" has been inserted before "to the extent necessary" in routine use (2) to emphasize the narrowness of this exception.  

Routine use (3) has eliminated all references to disclosing records containing information relevant to an agency's interest for employment purposes or for security clearance reasons. The reasoning behind this elimination is that an agency should obtain written consent in cases where it is the decision-making agency, and in cases where another agency knows the FCA has information, such other agency can make a request for the information pursuant to 5 U.S.C. 552a(b)(7) or by obtaining a waiver. Routine uses described in (3)(d) have been incorporated into the more generalized routine uses (6) and (7) concerning disclosures to an adjudicative body or an administrative tribunal during litigation or administrative proceedings.  

Proposed routine use (4) has been withdrawn because the uses are already covered by other routine uses or are exceptions under the Privacy Act.  

Proposed routine use (6) has been revised to eliminate the disclosure of information to any authorized agency component of the FCA, since this is already an exception allowed by the Privacy Act. See 5 U.S.C. 552a(b)(1). Also the phrase "regarding further disclosure by parties" has been eliminated since subsequent disclosures by the Department of Justice will be governed by its own disclosure rules  

The FCA, in response to OMB's comment, has limited each routine use to one subject and has eliminated routine uses already covered by other routine uses or by exceptions under the Privacy Act. Renumbered routine use (5) has been limited to instances where the Department of Justice represents the FCA. Renumbered routine uses (6) and (7) cover FCA's involvement in litigation where the Department of Justice would not necessarily represent it. Proposed routine use (6)(b) has been totally eliminated since it is not normally necessary to disclose documents to obtain advice concerning accessibility of a record or information.  

Renumbered routine use (8) now requires a constituent requests to be in writing. Renumbered routine use (10) clarifies that the FCA may disclose information resulting from an OIG investigation of the way in which an FCA contractor-operated program is being run to the contractor so that the contractor may take corrective action.  

Proposed routine use (11) has been eliminated since section (b)(11) of the Privacy Act allows a disclosure exception for an order of the court. Case law has held that agencies may not circumvent the requirement for a judge to sign the subpoena or order for disclosure of records by having a routine use which allows disclosure without such deliberation by a judge. Proposed routine use (12) has also been withdrawn since it is not necessary to transfer documents to OMB in order to obtain advice.  

SYSTEM NAME:  

FCA-18  

Inspector General Investigative Files -- FCA.  

SECURITY CLASSIFICATION:  

Not applicable.  

SYSTEM LOCATION:  

Office of the Inspector General (OIG), Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090.  

CATEGORIES OF INDIVIDUALS COVERED BY THE SYSTEM: 

Subjects of OIG investigations relating to the programs and operations of the Farm Credit Administration. Subject individuals include, but are not limited to, current and former employees; current and former agents or employees of contractors or subcontractors, as well as current and former contractors and subcontractors in their personal capacity, where applicable; and other individuals whose actions affect the FCA, its programs or operations. Businesses, proprietorships, and corporations are not covered by this system.  

CATEGORIES OF RECORDS IN THE SYSTEM:  

Correspondence relating to the investigation; internal staff memoranda; copies of subpoenas issued during the investigation, affidavits, statements from witnesses, transcripts of testimony taken in the investigation, and accompanying exhibits; documents, records, or copies obtained during the investigation; interview notes, investigative notes, staff working papers, draft materials, and other documents and records relating to the investigation; opening reports, progress reports, and closing reports; and other investigatory information or data relating to alleged or suspected criminal, civil, or administrative violations or similar wrongdoing by subject individuals.  

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:  

Inspector General Act Amendments of 1988, Pub. L. No. 100-504, amending the Inspector General Act of 1978, Pub. L. No. 95-452, 5 U.S.C. app. 3.  

PURPOSE(S):  

To document the conduct and outcome of investigations; to report results of investigations to other components of the FCA or other agencies and authorities for their use in evaluating their programs and imposition of criminal, civil, or administrative sanctions; to report the results of investigations to other agencies or other regulatory bodies for an action deemed appropriate, and for retaining sufficient information to fulfill reporting requirements; and to maintain records related to the activities of the Office of the Inspector General.  

ROUTINE USES OF RECORDS MAINTAINED IN THE SYSTEM, INCLUDING CATEGORIES OF USERS AND THE PURPOSES OF SUCH USES:  

In addition to the disclosures generally permitted under 5 U.S.C. 552a(b), these records or information in these records, either by itself or in combination with other information within the agency's possession, may specifically be disclosed pursuant to 5 U.S.C. 552a(b)(3) as follows, provided that no routine use specified herein shall be construed to limit or waive any other routine use specified herein:  

(1) When a record in a system of records, either by itself or in conjunction with other information:  

(a) Indicates a violation or potential violation of law, whether criminal, civil, or regulatory in nature, disclosure may be permitted of that record to the governmental agency, whether Federal, state, local or foreign, that is charged with investigating violations of or enforcing compliance with the law. 

(b) Contains information relevant to the qualifications or fitness of an individual who is licensed or seeking to be licensed, disclosure may be permitted of that record to the responsible licensing authority, provided the records are relevant and necessary in the particular licensing decision and reasonable steps are taken to ensure that the records are timely, relevant, accurate and complete enough to assure fairness to the individual affected by the licensing decision.  

(2) When the FCA OIG is conducting an investigation or audit, records may be disclosed to any source, but only to the extent necessary to secure from that source information relevant to and sought in furtherance of the investigation or audit.  

(3) To agencies, offices, or establishments of the executive, legislative or judicial branches of the Federal or state government when a request is in hand and where the records or information in those records is relevant and necessary to a decision with regard to disciplinary or other administrative action (excluding a decision on hiring) concerning an employee and reasonable steps are taken to ensure that the records are timely, relevant, accurate and complete enough to assure fairness to the individual affected by the disciplinary or administrative action.  

(4) To independent auditors or other private firms with which the Office of Inspector General has contracted to carry out an independent audit or investigation or to analyze, collate, aggregate or otherwise refine data collected in the system of records, subject to the requirement that such contractors shall maintain Privacy Act safeguards with respect to such records.  

(5) To the Department of Justice for use in litigation when either (i) the FCA, or any component thereof, (ii) any employee of the FCA in his or her official capacity, (iii) any employee of the FCA in his or her individual capacity where the Department of Justice has agreed to present the employee or, (iv) the United States, where the FCA determines that litigation is likely to affect the FCA or any of its components, is a party to litigation or has an interest in such litigation, and the use of such records by the Department of Justice is deemed by the FCA to be relevant and necessary to litigation, provided that in each case the FCA determines that disclosure of the records to the Department of Justice is compatible with the purpose for which the records were collected.  

(6) To a court, magistrate, or other administrative tribunal in the course of presenting evidence, including disclosures to opposing counsel or witnesses in the course of civil discovery, litigation, administrative proceedings, or settlement negotiations, or in connection with criminal law proceedings, when the FCA is a party to the litigation or proceeding and it determines it is relevant and necessary to the litigation or proceeding.  

(7) To a court or other adjudicative body before which the FCA is authorized to appear, when either (i) the FCA, or any component thereof, (ii) any employee of the FCA in his or her official capacity, (iii) any employee of the FCA in his or her individual capacity, where the FCA determines that litigation is likely to affect the FCA or any of its components, is a party to litigation, and the FCA determines that disclosure of the records to a court or other adjudicative body is compatible with the purpose for which the records were collected. 

(8) To the National Archives and Records Administration for records management inspections conducted under authority of 44 U.S.C. 2904 and 2906.  

(9) To a Congressional office from the record of a subject individual in response to an inquiry from the Congressional office made at the written request of that individual, but only to the extent that the record would be legally accessible to that individual.  

(10) To an FCA contractor when a contractor-operated program has been subject to OIG investigation which was uncovered personnel problems so that personnel problems can be corrected by the contractor.  

(11) To debt collection contractors for the purpose of collecting debts owned to the Government, as authorized under the Debt Collection Act Of 1982, 31 U.S.C. 3718, and subject to applicable Privacy Act safeguards.  

DISCLOSURES TO CONSUMER REPORTING AGENCIES:  

Disclosures may be made from this system, pursuant to 5 U.S.C. 552a(b)(12), to consumer reporting agencies as defined in the Fair Credit Reporting Act, 15 U.S.C. 1681a (f) or the Federal Claims Collection Act of 1966, 31 U.S.C. 3701 (a)(3), in accordance with section 3711(f) of title 31.  

POLICIES AND PRACTICES FOR STORING, RETRIEVING, ACCESSING, RETAINING, AND DISPOSING OF RECORDS IN THE SYSTEM:  

STORAGE:  

The OIG Investigative Files consist of paper records maintained in file folders, cassette tapes of interviews and data maintained on computer diskettes. The folders, diskettes and cassette tapes are stored in file cabinets in the OIG.  

RETRIEVABILITY:  

The records are retrieved by the name of the subject of the investigation or by a unique control number assigned to each investigation.  

SAFEGUARDS:  

Records are maintained in lockable file cabinets in lockable rooms. Access is restricted to individuals whose duties require access to the records. File cabinets and rooms are locked during non-duty hours.  

RETENTION AND DISPOSAL:  

As prescribed in General Records Schedule 22, item 1b, OIG Investigative Files are destroyed 10 years after a case is closed. Cases that are unusually significant for documenting major violations of criminal law or ethical standards are offered to the National Archives for permanent retention.  

SYSTEM MANAGER AND ADDRESS:  

Inspector General, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090. 

NOTIFICATION PROCEDURE:  

By mailing or delivering a written request bearing the individual's name, return address, and signature, addressed as follows: Privacy Act Request, Privacy Act Officer, Office of Congressional and Public Affairs, Farm Credit Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090.  

RECORD ACCESS PROCEDURE:  

Same as above.  

CONTESTING RECORD PROCEDURE:  

Same as above.  

RECORD SOURCE CATEGORIES:  

Employees or other individuals on whom the record is maintained, non-target witnesses, FCA and non-FCA records, to the extent necessary to carry out OIG investigations authorized by 5 U.S.C. app. 3.  
SYSTEM(S) EXEMPTED FROM CERTAIN PROVISIONS OF THE PRIVACY Act:  

Pursuant to 5 U.S.C. 552a(j)(2), records in this system are exempt from the provisions of 5 U.S.C. 552a, except subsections (b), (c)(1) and (2), (e)(4)(A) through (F), (e)(6), (7), (9), (10), and (11), and (i), and corresponding provisions of 12 CFR 603.355, to the extent a record in the system of records was compiled for criminal law enforcement purposes.  

Pursuant to 5 U.S.C. 552a(k)(2), the system is exempt from 5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and (I) and (f), and the corresponding provisions of 12 CFR 603.355, to the extent the system of records consists of investigatory material compiled for law enforcement purposes, other than material within the scope of the exemption at 5 U.S.C. 552a(j)(2). See FCA regulation 12 CFR 603.355, as amended.  

Dated: July 16, 1992.
   
Curtis M. Anderson,  

Secretary, Farm Credit Administration Board.  

[FR Doc. 92-17260 Filed 7-21-92; 8:45 am]  
		
	

