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SUMMARY: The Farm Credit Administration (FCA), by the Farm Credit Administration Board (Board), proposes to amend the regulations relating to standards of conduct for directors and employees of Farm Credit System (FCS or System) institutions, excluding the Federal Agricultural Mortgage Corporation (Farmer Mac). This action results from a reassessment of the regulations in light of the legislative changes in the Farm Credit Act of 1971 (1971 Act) made by the Agricultural Credit Act of 1987 (1987 Act) and the findings of a review required by section 514 of the Farm Credit Banks and Associations Safety and Soundness Act of 1992 (1992 Act). The proposed rule would update the regulations to reflect statutory changes and the change in focus of FCA regulatory oversight of personnel matters. In addition, the proposed rule would enhance and clarify the regulations to ensure that they satisfy the purposes of section 514 of the 1992 Act relative to the reporting of financial information and potential conflicts of interest.  

DATES: Comments should be received on or before September 20, 1993.  

ADDRESSES: Comments may be mailed or delivered (in triplicate) to Patricia W. DiMuzio, Division Director, Regulation Development Division, Office of Examination, 1501 Farm Credit Drive, McLean, VA 22102-5090. Copies of all communications received will be available for examination by interested parties in the Office of Examination, Farm Credit Administration.  

FOR FURTHER INFORMATION CONTACT:

John J. Hays, Policy Analyst, Regulation Development Division, Office of Examination, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4498, TDD (703) 883-4444, or

Dorothy J. Acosta, Assistant General Counsel, Regulatory Operations Division, Office of General Counsel, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4020, TDD (703) 883-4444.  

SUPPLEMENTARY INFORMATION:

I. Statutory Changes

The 1987 Act significantly changed the statutory framework within which the standards of conduct regulations were originally adopted. With the mandatory merger of the Federal Land Banks and the Federal Intermediate Credit Banks, the District Farm Credit Boards were abolished and section 5.6 of the 1971 Act, which set forth their powers, was repealed. That section authorized the district boards to provide for joint officers and employees for the banks in their districts and directed the FCA to promulgate rules and regulations governing conflicts of interest and political activity. In addition, the required FCA approval of salary scales and the compensation of bank chief executive officer was deleted, and the general thrust of the legislation was to move the FCA toward being a more arm's-length regulator.

II. Section 514 Review

In addition, the FCA was required by the 1992 Act to complete a review of its regulations regarding the disclosure of financial information and the reporting of potential conflicts of interest by the directors, officers, and employees of FCS institutions. The 1992 Act required that the review address whether the current regulations: (1) Are adequate to fulfill the purposes of section 514 of the 1992 Act, and such other purposes as the FCA determines to be consistent with the 1971 Act and other applicable laws, and to be otherwise necessary or appropriate; (2) require the disclosure of financial information and the reporting of potential conflicts of interest by the directors, officers, and employees of all FCS institutions; and (3) require the disclosure or reporting of the information by all of the appropriate directors, officers, or employees of FCS institutions. The FCA was required, if determined necessary by the Board, to amend its current financial disclosure  [*44140]  and conflict of interest regulations to address any deficiencies in the regulations identified in this review.

A. The first question addressed in the review was whether the existing regulations are adequate to fulfill the purpose of section 514 of the 1992 Act and such other purposes as the FCA determines to be consistent with the 1971 Act and other applicable laws, and to be otherwise necessary and appropriate.
Section 514 of the 1992 Act is designed to ensure that the information reported by the directors, officers, and employees of System institutions under regulations of the FCA requiring the disclosure of financial information and the reporting of potential conflicts of interest accomplishes the following purposes: (1) Provides the stockholders of all System institutions with information to assist them in making informed decisions regarding the operation of the institutions; (2) provides investors and potential investors with information necessary to assist them in making investment decisions regarding System obligations or institutions; and (3) provides the FCA with information necessary to allow the agency to examine and regulate all System institutions effectively and efficiently and thus enhance the safety and soundness of the Farm Credit System.

With respect to the first purpose above, FCA regulations in part 620 of this chapter currently require information to be disclosed to shareholders in the annual and quarterly reports to shareholders distributed by banks and associations, annual meeting information statements distributed by associations, and director nominee disclosures for both banks and associations. Required disclosures include: (1) Principal occupation and employment of each director and senior officer during the past 5 years; (2) any other boards on which the directors serve and the entity's principal business; (3) compensation of senior officers and directors; (4) institution policies on loans to and transactions with officers and directors; (5) transactions other than loans between the institution and such individuals; (6) loan transactions with directors and senior officers; and (7) the nature of a director's or a senior officer's involvement in certain legal proceedings. Director nominees are required to disclose this information, as applicable, in conjunction with director elections held during an institution's annual shareholder meeting. The Board considers the existing regulations generally adequate to provide information to assist stockholders in making informed decisions. Therefore, the proposed regulation would make no change in these requirements, but certain provisions of existing part 612 pertaining to internal reporting requirements would be amended to better support the shareholder disclosure requirements of part 620 of this chapter.

The second purpose of section 514, to provide investors and potential investors with information to assist them in making investment decisions, will be addressed in the larger context of a regulation governing disclosure to investors, which will be the subject of a separate rulemaking.

This rulemaking action addresses the third purpose of section 514, i.e., to provide the FCA with information to examine and regulate FCS institutions effectively and efficiently. Part 620 of this chapter requires System institutions to file with the FCA the periodic reports that are distributed to shareholders. This provides information to the FCA concerning the external disclosures of potential conflicts of interest. Part 612 currently requires institutions to develop standards of conduct policies, guidelines, and procedures. Part 612 also requires certain information concerning relationships with persons transacting business with the institution to be disclosed to the institution by directors and employees (including officers) and the reporting of violations of regulations and the institution's policies to the FCA. The examination of an institution's policies, procedures, and other documentation related to its standards of conduct program provides the basis for any necessary FCA corrective action. The Board believes that clarifying and strengthening these regulations will facilitate better understanding and application of the regulation by System personnel and more effective and efficient oversight of System institutions by the FCA.

B. The second question addressed by the review was whether the regulations currently require the disclosure of financial information and the reporting of potential conflicts of interest by the directors, officers, and employees of all FCS institutions. The shareholder disclosure requirements established in part 620 of this chapter for all FCS institutions, including Farmer Mac, were determined to provide adequate information to shareholders. However, part 612, which requires reporting of conflicts of interest, does not apply to Farmer Mac. Because the nature of Farmer Mac's business is different from the business of System banks and associations, the Board will consider regulations for Farmer Mac in a separate rulemaking action.

C. The final determination to be made by the review was whether the regulations currently require the disclosure or reporting of conflicts of interest and financial information by all of the appropriate directors, officers, or employees of the FCS institutions. The determination that there are currently no FCA regulations applicable to Farmer Mac pertaining to conflicts of interest for directors and employees or the reporting of financial information necessary to support external disclosure requirements will be addressed by the Board in a separate rulemaking action.

III. Proposed Regulation

The proposed regulation would retain much of the content of the existing regulation, but would strengthen and clarify it, expanding some of its provisions and relaxing others. In restructuring the regulation, the FCA has taken into account the concerns that have been expressed over the years regarding the clarity and reasonableness of its provisions and now solicits comment on the provisions of this proposed amendment to the regulation. A summary of the major changes follows, followed by a section-by-section analysis.

A. Summary of Major Changes

1. Definition of "Conflict of Interest"
The proposed regulation continues to reach appearances of conflicts of interest, but articulates that standard as a part of the definition of "conflict of interest." The proposed definition incorporates a "reasonable person" standard with respect to the appearance of a conflict. It also clarifies that a conflict of interest involves a "financial interest" that creates or appears to create a conflict with the obligation to perform one's official duties objectively and impartially. "Financial interest" would be broadly defined to include any interest in or relationship with a person or entity involving the receiving or providing something of monetary value or other compensation.

2. Director Prohibitions

Under current regulation, directors are subject to three general prohibitions and are required to report to the Standards of Conduct Officer any matter to which the general prohibitions may apply. Directors are generally prohibited from: (1) Using information acquired as a director for personal benefit; (2) participating in deliberations on any question affecting the interest of the director, a relative of the director, or any  [*44141]  entity controlled by the director; and (3) obtaining special advantage or favoritism from directors, employees, or borrowers or other persons doing business with a System institution. In addition, directors are required to report annually the name and nature of the business of any entity in which the director has a financial interest or on whose board the director sits if the entity transacts business with the employing institution, an institution supervised by the employing institution, or a borrower from such institutions.

The proposed regulation would add to the three general prohibitions certain of the specific prohibitions currently applicable to employees. The Board believes that in order to achieve the purposes of section 514 of the 1992 Act, all directors and employees should be held to the same standards of conduct where the potential for conflict is the same. The Board also believes that the addition of these prohibitions and the relocation of the reporting requirements to a separate section will clear up confusion over what activities are prohibited and what activities are merely reportable. The additional prohibitions proposed by the Board include: (1) Using the director's position or information acquired as a result of the director's position to solicit or obtain any gift, fee, or other present or deferred compensation or for any other personal benefit on behalf of the director, any relative of the director, any entity controlled by the director or the director's relatives, any other System institution, or any person transacting business with the institution, including borrowers and loan applicants; (2) accepting any gift, fee, or other present or deferred compensation that could reasonably be viewed as offered for the purpose influencing official action or obtaining any information; (3) knowingly acquiring property from an institution within the district that had acquired the property through foreclosure, voluntary conveyance, or similar action within the preceding 12 months; and (4) borrowing from or lending to directors, employees, or agents of the institution. The last of these prohibitions would not apply, however, to loan transactions between family members, any activities in an official capacity in connection with the business of the institution, or transactions in the ordinary course of business in accordance with the institution's standards of conduct policies. An additional prohibition is proposed stating that a director shall not violate an institution's policies and procedures governing standards of conduct.

The Board believes that each of the prohibitions proposed to be added targets the same potential for conflict that exists with employees. Certain of the prohibitions currently applicable to employees were deemed to be overly restrictive for directors and to have less potential for conflict. Such prohibitions are not proposed for directors. Such prohibitions could make it difficult to attract directors with appropriate expertise, especially outside directors. For example, the Board does not propose to prohibit directors from acting as real estate agents or brokers, acting as agents or brokers in connection with the sale and placement of insurance, or serving as an officer or director of any commercial bank, savings and loan, or other non-System financial institution. Although conflicts of interest can arise in these areas, the Board believes that such activities, if conducted within the constraints of the general prohibitions, are not so potentially harmful as to be prohibited altogether. A director engaged in those activities would, of course, have to report such activity to the institution under the existing, as well as the proposed, reporting requirements, so that potential conflicts can be monitored by the institution. For the same reason, the Board does not propose to prohibit a director from serving as an officer or director of an entity that transacts business with a System institution in the district. Nor would a director have to gain approval from the institution's board of directors in order to serve on the board of a cooperative that borrows from a bank for cooperatives. The Board requests comment on whether any of the proposed prohibitions are overly restrictive for directors and whether there are other activities that have such a potential for conflict that they should be prohibited.

The proposed regulation would clarify that directors may act on matters that affect their financial interests if the matter is one of general applicability that affects all stockholders/borrowers in a nondiscriminatory manner, but would expand the matters on which recusal is required to any matter affecting an entity controlled by a relative of the director. The proposed regulation would also clarify that the prohibition against obtaining special advantage or favoritism on behalf of the director or a related party is directed at the use of the director's office to obtain such special advantage or favoritism and would expand the scope of the prohibition to favoritism on behalf of any entity controlled by a director's relative.

3. Employee Prohibitions

For employees, current regulations set forth general prohibitions similar to those imposed on directors on: (1) Participating in any matter affecting the interests of the employee or the interests of his/her relative or controlled entity; and (2) the use of official information not generally available to the public for any reason other than the performance of official duties. In addition, current regulations impose a number of prohibitions on specific activities and prohibit certain other activities unless permitted by the institution under policies and procedures that comply with the regulation. For association employees, permissible activities are determined by the supervising bank and are subject to bank policies and procedures.

The proposed regulation would clarify that employees may act on matters that affect their financial interests if the matter is one of general applicability that affects all stockholders/borrowers in a nondiscriminatory manner, but would expand the matters on which recusal is required to any matter affecting the financial interest of an entity controlled by a relative of the employee. The proposed regulation would also extend to employees the general prohibition on obtaining or attempting to obtain favoritism or advantage currently applicable to directors, with the same expanded scope proposed in the parallel provision for directors. A new prohibition is proposed, similar to the prohibition for directors, stating that an employee shall not violate an institution's policies and procedures governing standards of conduct.

The proposed regulation would expand the prohibition on an employee's borrowing from, lending to, or becoming financially obligated with directors and employees of the employing, supervised, and supervising institutions or borrowers or loan applicants of the employing institution, to prohibit such relationships with agents of such institutions. However, the proposed regulation would create an exemption to the prohibition for transactions in the ordinary course of business between the employee and a business proprietor who is also a borrower of the institution. In this context, transactions in the ordinary course of business would include, for example, the purchase of a tractor from an implement dealer who has a rural home loan or from a borrower who has a used tractor for sale. Such transactions  [*44142]  would be eligible for the exemption unless the employee uses his/her position to obtain special treatment. However, this type of transaction would be required to be reported to the institution if it exceeds an amount established in the institution's policy pursuant to §  612.2165 or if it could constitute a conflict of interest because it is on more favorable terms than other transactions with similarly situated customers. In the latter case, such a transaction may violate the general prohibition against using one's office to gain an advantage. The Board expects that institutions, who are in the best position to know what is reasonable and customary for the area, would establish reporting requirements that are adequate to permit reasonable monitoring of such activity in order to preserve the integrity of and public confidence in the System. Failure to do so would constitute a violation of the regulation.

The proposed regulation would create two exemptions from the existing prohibition on an employee's acting as a real estate agent or broker. It would allow an employee with a real estate agent's or broker's license to use the license for the purpose of purchasing or selling real estate for the employee's own account. It would also exempt persons employed by the institution for the sole purpose performing appraisals from the prohibition altogether. The Board is concerned that the prohibition may serve to impede an institution's ability to employ certified or licensed appraisers. Such persons also may have a real estate agent or broker license. Although the Board recognizes that conflicts of interest can arise when an individual is engaged both in performing appraisals and acting as a real estate agent or broker, the Board believes that such matters are adequately addressed by codes of professional ethics and are subject to sufficient oversight by appraisal societies and state licensing agencies.

The prohibition on using the employee's position to solicit any fee or gratuity and the prohibition on accepting any fee or gratuity would both be revised to prohibit soliciting or accepting any gift, fee, or other present or deferred compensation.

The proposed regulation would delete the prohibition on transactions in commodities financed by any institution in the district, because the Board believes it would be too far-reaching into individual matters and there are no obvious safety and soundness concerns. The Board does not believe that an individual is likely to be able to influence the commodity markets based on information gained from employment with a System institution. However, the use of official information not available to the public for personal trading would violate this part.

The proposed regulation would restructure the provision of current regulations requiring an institution to establish policies and guidelines for certain activities. Instead of prohibiting certain activities unless the Board has adopted policies and guidelines governing them, the proposed regulation would require each institution to establish criteria for these activities in their standards of conduct policies. Associations, rather than their supervising banks, would be establishing their own policies and guidelines, subject to the supervising bank's general oversight. These activities include: (1) Business relationships with directors, employees, borrowers, loan applicants, and persons transacting business with the employing, supervising, or supervised institutions and lenders having an access or participation relationship with such institutions; (2) borrowing from the employing, supervising, or supervised institution; (3) acquiring property mortgaged to any System institution at any time within the preceding 12 months; and (4) acquiring property acquired by an institution for its operations. Directors and employees are, of course, required to comply with the institution's policies and procedures, which must be sufficient to preserve the integrity of and public confidence in the institution and the System.

4. Reporting Requirements

The proposed regulation sets forth more explicitly the various reporting requirements in a single section and adds a requirement to report any matter needed to permit the institution to comply with the shareholder disclosure requirement of part 620 of this chapter with respect to such persons. In addition, the proposed regulation would add a requirement to report the names of any relatives or entities controlled by relatives that transact business with the employing, supervising or supervised institutions. The reporting requirements are designed to permit the institution to fulfill its shareholder disclosure obligations, monitor compliance with the regulation and standards of conduct policy, and avoid conflicts of interest.

5. Standards of Conduct Policy

The Board proposes to delete specific prohibitions and requirements related to devotion of time to official duties, political activity, nepotism, exchange of gifts or favors among directors and employees, and improper use of official property currently found in §  612.2190 and § §  612.2220 through 612.2250, respectively. In light of the statutory changes made to the 1971 Act, which changed the focus of FCA oversight of personnel matters, the Board believes that these internal corporate matters are best left to each institution's board of directors to oversee through the implementation of a standards of conduct policy meeting the requirements of the proposed regulation. The proposed regulation would require the institution to establish requirements and prohibitions sufficient to preserve the integrity of and public confidence in the institution, preserve the integrity and independence of the supervisory process, and avoid the improper use of official position, information, and property. The term "supervisory process" is used broadly and is intended to apply both to supervision of employees within an institution and bank supervision of an association. The institution would be required to address such issues as nepotism, political activities, and gifts and favors in light of these objectives.

The proposed regulation would also require the institution, through the standards of conduct policy, to provide guidance to directors and employees concerning the circumstances under which gifts may be accepted from outside sources without violating the prohibitions in § §  612.2140(e) and 612.2150(f) against accepting any gift, fee, or other present or deferred compensation under circumstances that could reasonably be viewed as being offered to influence official action or to obtain inside information. Such guidelines might, for example, define sources and maximum values for gifts that could be accepted without being viewed as being offered to influence official action. Institutions may wish to consult the regulations of the Office of Government Ethics addressing these issues for guidance.

The proposed regulation would also require institutions' policies to define the authorities and responsibilities of the Standards of Conduct Officer and establish procedures for recusal when conflicts of interest are identified.

6. Standards of Conduct Officer

Under current regulations, a Standards of Conduct Officer is required to be designated in each bank, service organization, and the Federal Farm Credit Banks Funding Corporation (Funding Corporation). Associations are not subject to this requirement. Rather, current regulations contemplate that a Farm Credit Bank's Standards of Conduct Officer would serve the entire  [*44143]  district. Association directors report to the Standards of Conduct Officer through their respective boards; association employees report through their chief executive officers, who in turn report through their respective boards.

While recognizing the Farm Credit Banks' supervisory responsibilities, the Board believes that enhancing associations' accountability for sound standards of conduct programs should be encouraged. Accordingly, the proposed regulation would require that each association designate a Standards of Conduct Officer with defined authorities and responsibilities who would be the focal point for administration of the program. To minimize the burden of such a requirement, the proposed regulation would permit an association to contract with its supervisory bank to provide a Standards of Conduct Officer, but such a person would be accountable to the association's board.

7. Recordkeeping

The proposed regulation would impose a new recordkeeping requirement. All policies, procedures, guidelines, reports, and documentation of implementation of this part would be required to be retained for a period of 6 years.

8. Nomenclature and Other Technical Changes

The proposed regulation would update obsolete nomenclature and make other technical and minor substantive changes.

B. Section-by-Section Analysis

This section-by-section analysis is provided to explain proposed revisions to part 612. Although not all sections are proposed to be revised, the Board believes that republishing the entire part will aid interested parties in providing their comments.

Section 612.2130-Definitions

The proposed regulation would: (1) Revise the definition of "conflict of interest" and define "financial interest;" (2) remove the terms and definitions for "board of directors," and "interested bank, service organization, association, or institutions;" and (3) redesignate the remaining paragraphs. The term "conflict of interest" is proposed to be revised by clarifying that apparent as well as actual conflicts of interest are to be avoided and by using a reasonable person standard to determine when such a conflict exists, i.e., when a person having a financial interest in a transaction, relationship, or activity impairs or has the appearance of impairing an individual's objectivity or impartiality in the performance of official duties. The term "financial interest" would be defined to mean an interest in an activity, transaction, or property or a relationship with a person or an entity that involves receiving or providing something of monetary value or other present or deferred compensation. The term "board of directors" is proposed to be deleted because it is a common term that does not need to be defined. The term "interested bank, service organization, association, or institutions" would be deleted since it is not used in the proposed regulations.

Section 612.2135-Director and Employee Responsibilities and Conduct-Generally

The existing paragraphs of this section on general responsibility and conduct requiring the maintenance and achievement of high standards of conduct are clarified in the proposed regulations by making such standards an affirmative obligation of each director and employee of a System institution.

Section 612.2140-Directors-Prohibited Conduct

This section is proposed to be amended by revising and redesignating existing paragraphs (a)(1), (a)(2), and (a)(3) as paragraphs (b), (a), and (c), respectively, and adding new paragraphs (d) through (h). The substance of existing paragraphs (b) through (d) is proposed to be incorporated into the new §  612.2145.

New paragraph (c) is revised to clarify that it prohibits the use of the director's position to obtain favoritism. It would also expand the scope to prohibit favoritism for relatives and entities controlled by the director's relatives, other System institutions, and persons transacting business with the institution. This is in addition to the existing prohibition pertaining to obtaining favoritism for the director or an entity controlled by the director.

The effect of adding new paragraphs (d) through (h) would be to place some of the same specific prohibitions on director activities that are currently placed on activities of the employees of System institutions.

Section 612.2145-Director Reporting

This section incorporates the reporting provisions in existing §  612.2140 with the added clarification that the reporting is made to the best of his or her knowledge and after reasonable inquiry. The proposed regulation retains the requirement to identify the entities in which the director has a financial interest or on whose board the director sits if the entity: (1) Transacts business with the director's institution; (2) transacts business with any institution supervised by the director's institution; (3) transacts business with a borrower of the director's institution; or (4) transacts business with a borrower of any institution. Existing § §  612.2140 (b), (c), and (d) would be redesignated as new § §  612.2145 (c), (b), and (d), respectively, and would be revised to clarify the content and timing for reporting to the Standards of Conduct Officer. A new paragraph (a) would be added outlining the requirements for annual reporting to the institution and reporting to support external disclosures to shareholders on activities of senior officers and directors the institution is required to make under §  620.5(j) of this chapter. Specifically, §  620.5(j) requires disclosure of transactions and series of transactions: (1) Greater than $ 5,000; (2) where the purchase price, fees, or charges involved were not determined by competitive bidding; or (3) where the interest of the person arises other than solely as a result of his or her status as a stockholder of the institution and the benefit received may be considered a special or extra benefit not available to all stockholders. If a director was not involved in any activities required to be reported to support part 620 disclosures or required by the institution's standards of conduct policy or this regulation, a written, signed statement to the institution to that effect would be required.

Section 612.2150-Employees-Prohibited Conduct

Existing paragraphs (a) and (b)(5) are proposed to be deleted and existing paragraphs (c), (d), and (e) would be relocated to other sections. Existing paragraphs (b)(1) through (b)(10) are proposed to be redesignated in the same order as the prohibitions for directors and the proposed rule would add new paragraphs (c) and (i).

The new paragraph (c) would impose a prohibition on using the employee's position to obtain favoritism for the employee, any relative of the employee, any entity controlled by the employee or the employee's relatives, other System institutions, or persons transacting business with the institution, including borrowers and loan applicants. This prohibition would parallel the revised prohibition on favoritism proposed for directors. New paragraph (i) is a prohibition on violating an institution's policies and procedures governing  [*44144]  standards of conduct. The same prohibition is proposed for directors.
Certain of the redesignated paragraphs are also proposed to be revised to add clarity or enhance the existing prohibitions. These actions will make employee prohibitions parallel to the prohibitions for directors and ensure that directors and employees will be held to the same standards of conduct where the potential for conflict of interest is the same.

The provisions in existing §  612.2150(c) would be incorporated into the policy requirements in §  612.2165 to establish all policy provisions in a single section.

The employee reporting requirements in existing §  612.2150(d) are proposed to be incorporated into a new §  612.2155 that parallels the director reporting requirements in new §  612.2145.

Finally, the joint employee provisions in existing §  612.2150(e) are proposed to be redesignated as new §  612.2157.

Section 612.2155-Employee Reporting

A new §  612.2155 is proposed to be added, which would incorporate and revise the employee reporting provisions of existing §  612.2150(d) as new paragraph (c). New paragraphs (a), (b), and (d) would be added and parallel the reporting requirements for directors. As with director reporting, employee reporting would be made to the best of his or her knowledge and after reasonable inquiry.

Section 612.2157-Joint Employees

This proposed new section incorporates the existing provisions of §  612.2150(e), which prohibit bank officers from being employed by an association in its district and bank employees from being officers of associations in its district. The proposed new section would continue these prohibitions in order to preserve the integrity and independence of the supervisory process. The proposed regulation would also continue to permit the use of joint employees between a bank and an association in its district at lower levels so long as each institution appropriately reflects the expense of such employees in its financial statement.

The Board proposes to delete the requirement that each institution obtain a separate, independent opinion of counsel that joint employees are authorized under the 1971 Act. This provision was added, out of an abundance of caution, subsequent to passage of the 1987 Act, which deleted the express authority of the Farm Credit Banks to use joint employees. However, the use of joint employees by a bank is well established and has not been successfully challenged, notwithstanding the deletion of express authority in 1987. Therefore, the Board believes that it is no longer necessary to require legal opinions on this topic by regulation. The Board expects that the standards of conduct policy required by §  612.2165 will address potential conflicts of interest that may arise as a result of being employed by two different institutions and reporting to separate boards and management.

The Board believes that a greater regulatory concern exists with how expenses for joint employees are presented by each institution so as to not distort their financial statements. This provision is retained in the proposed regulation.

Section 612.2160-Institution Responsibilities

This new section is added to address those responsibilities required of the institution explicitly. The responsibilities are: (1) To ensure that directors and employees comply with part 612 and act promptly to preserve the integrity of and public confidence in the institution in any matter involving a conflict of interest; (2) to take appropriate steps to ensure that all its directors and employees are informed of the regulations; (3) to adopt policies and procedures governing standards of conduct; (4) to designate a Standards of Conduct Officer; and (5) to maintain all standards of conduct policies and procedures, reports, investigations, and other evidence of compliance with this part for 6 years.

Section 612.2165-Policies and Procedures

Section 612.2160 of the existing regulation is proposed to be redesignated as new §  612.2165. The existing provisions of paragraph (a) are proposed to be amended to replace and add to the minimum requirements for policy content and to streamline its provisions.

Proposed additions include identifying the types of prohibited activities, outlining authorities and responsibilities of the Standards of Conduct Officer, establishing criteria under which other activities may be approved, and establishing reporting requirements necessary to comply with §  620.5 of this chapter and monitor conflicts of interest, and establishing documentation requirements demonstrating compliance with standards of conduct decisions and board policy. The reporting requirements may include reporting thresholds and only require a transaction or series of transactions to be reported when the dollar amount of the threshold is exceeded. The existing disclosure threshold in §  620.5 is $ 5,000 for a transaction or a series of transactions and other non-dollar specific criteria. An institution may need to adopt a lower threshold for reporting than for disclosure in order to monitor conflicts of interest adequately.

The proposed regulation would delete the requirement that the policy delineate those relationships that may be approved by an association board without prior approval of the supervising bank. This provision would no longer be necessary if associations were responsible for administering their own standards of conduct program.

The Board believes an institution's policies and procedures should be written in sufficient detail to permit an institution to monitor potential conflicts of interest, to support the external disclosure to shareholder requirements, and to provide sufficient documentation of implementation to enable the FCA to carry out its examination and enforcement responsibilities.

Section 612.2170-Standards of Conduct Officer

The existing regulation requires banks, service organizations, and the Funding Corporation to designate a Standards of Conduct Officer and outline certain duties of the officer. The proposed regulations would require all institutions to designate such an officer and would add to the duties relocated from §  612.2180. A new provision is proposed allowing an association to contract with its Farm Credit Bank for a Standards of Conduct Officer. The Board believes this may allow an association with operational constraints, such as those a small association may encounter, to use its resources more efficiently.

Section 612.2180-Enforcement

The existing regulations require certain matters to be investigated by banks, service organizations, and the Funding Corporation. Paragraphs (a) through (d) of this section are proposed to be incorporated into either the duties of the Standards of Conduct Officer in §  612.2170 or the institution's policy requirements in §  612.2165.

Paragraph (e) of this section of the existing regulation, relating to the FCA performing investigations, would be deleted. The FCA has statutory examination authority and investigation authority for the purposes of making criminal referrals; therefore, the Board deems this paragraph unnecessary.  [*44145]  

Section 612.2190-Devotion of Time to Official Duties

This section is proposed to be removed. This subject would be required to be addressed in the institution's policy established pursuant to §  612.2165.

Section 612.2200-[Reserved]

This section is proposed to be removed.

Section 612.2220-Political Activity

This section is proposed to be removed. This subject would be required to be addressed in the institution's policy established pursuant to §  612.2165.

Section 612.2230-Nepotism

This section is proposed to be removed. This subject would be required to be addressed in the institution's policy established pursuant to §  612.2165.

Section 612.2240-Gifts or Favors

This section is proposed to be removed. This subject would be required to be addressed in the institution's policy established pursuant to §  612.2165.

Section 612.2250-Improper Use of Official Property

This section is proposed to be removed. This subject would be required to be addressed in the institution's policy established pursuant to §  612.2165.

Section 612.2260-Standards of Conduct for Agents

Paragraph (a) would be revised, making it an affirmative responsibility for an agent to maintain high standards of honesty, integrity, and impartiality. The requirement that an association report suspected nonperformance of its agents to the supervisory bank is proposed for deletion. This deletion would parallel other proposed revisions designed to make an association responsible for its own standards of conduct program.

Section 612.2270-Prohibited Purchase of System Obligations

Amendments are proposed to update nomenclature.

Withdrawal of Proposed Rule

[bookmark: _GoBack]The Board hereby withdraws the amendment in the proposed rule, published in the Federal Register on October 13, 1992, at 57 FR 46819, which would have amended §  612.2180(b) by replacing the reference to §  617.7110 with a general reference to part 617. The Board proposes to incorporate the content of §  612.2180 into other sections with this proposed rule and delete §  612.2180 from part 612.

List of Subjects in 12 CFR Part 612

Agriculture, Banks, banking, Conflicts of interest, Rural areas.

For the reasons stated in the preamble, part 612 of chapter VI, title 12 of the Code of Federal Regulations is proposed to be revised to read as follows:

PART 612-STANDARDS OF CONDUCT

Sec.

612.2130 Definitions.

612.2135 Director and employee responsibilities and conduct-generally.

612.2140 Directors-prohibited conduct.

612.2145 Director reporting.

612.2150 Employees-prohibited conduct.

612.2155 Employee reporting.

612.2157 Joint employees.

612.2160 Institution responsibilities.

612.2165 Policies and procedures.

612.2170 Standards of Conduct Officer.

612.2260 Standards of conduct for agents.

612.2270 Prohibited purchase of System obligations.

Authority: Secs. 5.9, 5.17, 5.19 of the Farm Credit Act; 12 U.S.C. 2243, 2252, 2254.

§  612.2130 -- Definitions.

For purposes of this part, the following terms are defined:

(a) Agent means any person, other than a director or employee, who represents a System institution in contacts with third parties or who provides professional services to a System institution, such as legal, accounting, appraisal, and other similar services.

(b) Business relationship or transacts business means the relationship of a person (or an entity controlled by the person) with another person, which involves the purchase, sale, lease, ownership, or management of real or personal property; services as a real estate agent or broker; the sale or placement of insurance; sales barn activities; appraisal services; the borrowing or lending of money or other things of value; providing or receiving financial, professional, or other services; and any other similar transaction. The term does not include relationships or transactions associated with personal, family, or household matters.

(c) A conflict of interest or the appearance thereof exists when a person has a financial interest in a transaction, relationship, or activity that actually affects the person's ability or has the appearance of affecting the person's ability to perform official duties and responsibilities in a totally impartial manner and in the best interest of the employing institution when viewed from the perspective of a reasonable person with knowledge of the relevant facts.

(d) Controlled entity and entity controlled by mean an entity in which the individual, directly or indirectly, or acting through or in concert with one or more persons:

(1) Owns 5 percent or more of the equity;

(2) Owns, controls, or has the power to vote 5 percent or more of any class of voting securities; or

(3) Has the power to exercise a controlling influence over the management of policies of such entity.

(e) Director means a member of a board of directors.

(f) Employee means any salaried officer or part-time, full-time, or temporary salaried employee.

(g) Entity means a corporation, company, association, firm, joint venture, partnership (general or limited), society, joint stock company, trust (business or otherwise), fund, or other organization or institution, except System institutions.

(h) Family means parents, spouse, son, daughter, sibling, stepparent, stepson, stepdaughter, stepbrother, stepsister, half brother, half sister, uncle, aunt, nephew, niece, grandparent, grandson, granddaughter, and each person having any such relationship by marriage.

(i) Financial interest means an interest in an activity, transaction, property, or relationship with a person or an entity that involves receiving or providing something of monetary value or other present or deferred compensation.

(j) Mineral interest means any interest in minerals, oil, or gas, including, but not limited to, any right derived directly or indirectly from a mineral, oil, or gas lease, deed, or royalty conveyance.

(k) OFI means other financing institutions that have established an access relationship with a Farm Credit Bank under section 1.7(b)(1)(B) of the Act.

(l) Officer means the salaried president, vice president, secretary, treasurer, and general counsel of each System institution, and any person not so designated who holds a similar position of authority.

(m) Person means individual or entity.

(n) Relative means any member of the family as defined in paragraph (h) of this section.

(o) Service organization means each service organization authorized by section 4.25 of the Act, and each unincorporated service organization  [*44146]  formed by one or more Farm Credit System institutions.

(p) Standards of Conduct Officer means the officer designated under §  612.2170 of these regulations.

(q) Supervised institution is a term which only applies within the context of a System bank or an employee of a System bank and refers to each association supervised by that bank.

(r) Supervising institution is a term which only applies within the context of an association or an employee of an association and refers to the bank that supervises that association.

(s) System institution and institution mean any bank, association, or service organization in the Farm Credit System, including the Farm Credit Banks, banks for cooperatives, agricultural credit banks, Federal land bank associations, agricultural credit associations, Federal land credit associations, production credit associations, the Federal Farm Credit Banks Funding Corporation, and service organizations.

§  612.2135 -- Director and employee responsibilities and conduct-generally.

(a) Directors and employees of all System institutions shall maintain high standards of industry, honesty, integrity, impartiality, and conduct in order to ensure the proper performance of System business and continued public confidence in the System and each of its institutions. The avoidance of misconduct and conflicts of interest is indispensable to the maintenance of these standards.
(b) To achieve these high standards of conduct, directors and employees shall observe, to the best of their abilities, the letter and intent of all applicable local, state, and Federal laws, regulations, rules, policy statements, instructions, and procedures of the Farm Credit Administration and System institutions and shall exercise diligence and good judgment in carrying out their duties, obligations, and responsibilities.

§  612.2140 -- Directors-prohibited conduct.

A director of a System institution shall not:  [*44147]  

(a) Participate, directly or indirectly, in deliberations on, or the determination of, any matter affecting, directly or indirectly, the financial interest of the director, any relative of the director, or any entity controlled by the director or a director's relatives, except those matters of general applicability that affect all shareholders/borrowers in a nondiscriminatory way, e.g., a determination of interest rates.

(b) Divulge or make use of, except in the performance of official duties, any fact, information, or document not generally available to the public that is acquired by virtue of serving on the board of a System institution.

(c) Use the director's position to obtain or attempt to obtain special advantage or favoritism for the director, any relative of the director, any entity controlled by the director or the director's relatives, any other System institution, or any person transacting business with the institution, including borrowers and loan applicants.

(d) Use the director's position or information acquired in connection with the director's position to solicit or obtain any gift, fee, or other present or deferred compensation or for any other personal benefit on behalf of the director, any relative of the director, any entity controlled by the director or the director's relatives, any other System institution, or any person transacting business with the institution, including borrowers and loan applicants.

(e) Accept any gift, fee, or other present or deferred compensation that is offered or could reasonably be viewed as being offered to influence official action or to obtain information that the director has access to by reason of serving on the board of a System institution.

(f) Knowingly acquire, directly or indirectly, except by inheritance, any interest in any real or personal property, including mineral interests, that was owned by the employing, supervising, or any supervised institution within the preceding 12 months and which had been acquired by any such institution as a result of foreclosure or similar action.

(g) Directly or indirectly, borrow from or lend to a director, employee, or agent of the employing, supervising, or a supervised institution or a borrower or loan applicant of the employing institution. This paragraph shall not apply to:

(1) Loan transactions between family members;

(2) Any activity in an official capacity in connection with the institution's discounting, lending, or participation relationships with OFIs and other lenders; or

(3) Transactions in the ordinary course of business between a director and a business proprietor who is also a borrower of the institution, in accordance with policy criteria established pursuant to §  612.2165.

(h) Violate an institution's policies and procedures governing standards of conduct.

§  612.2145 -- Director reporting.

(a) At least annually, as of the institution's fiscal year-end, and at such other times as may be required to comply with paragraph (c) of this section, each director shall file a written and signed statement with the Standards of Conduct Officer that fully discloses, to the best of his or her knowledge and after reasonable inquiry, any relationship, transaction, or activity required to be disclosed by part 620 of this chapter or required to be reported pursuant to the institution's policy established pursuant to §  612.2165. If a director was not involved in any relationship, transaction, or activity required to be reported under this section at any time during the year, the director shall file a written and signed statement to that effect with the Standards of Conduct Officer.

(b) At least annually, as of the institution's fiscal year-end, and at such other times as may be required to comply with paragraph (c) of this section, each director shall file a written and signed statement with the Standards of Conduct Officer that fully discloses, to the best of his or her knowledge and after reasonable inquiry:

(1) The name of any relative or any entity controlled by a relative(s) that transacts business with the institution or any institution supervised by the institution; and

(2) The name and the nature of the business of any entity in which the director has a financial interest and any entity on whose board the director sits if such entity:

(i) Transacts business with the director's institution;

(ii) Transacts business with any institution supervised by the director's institution;

(iii) Transacts business with a borrower of the director's institution; or

(iv) Transacts business with a borrower of any institution supervised by the director's institution.

(c) Any director who becomes or plans to become involved in any relationship, transaction, or activity that is required to be reported under this section or could constitute a conflict of interest shall promptly report such involvement in writing to the Standards of Conduct Officer.

(d) A newly elected or appointed director shall report matters required to be reported in paragraphs (a), (b), and (c) of this section to the Standards of Conduct Officer within 1 month after election or appointment and thereafter shall comply with the requirements of this section.

§  612.2150 -- Employees-prohibited conduct.

An employee of a System institution shall not:

(a) Participate, directly or indirectly, in deliberations on, or the determination of, any matter affecting, directly or indirectly, the financial interests of the employee, any relative of the employee, or any entity controlled by the employee or the employee's relatives.

(b) Divulge or make use of, except in the performance of official duties, any fact, information, or document not generally available to the public that is acquired by virtue of employment with a System institution.

(c) Use the employee's position to obtain or attempt to obtain special advantage or favoritism for the employee, any relative of the employee, any entity controlled by the employee or the employee's relatives, any other System institution or any person transacting business with the institution, including borrowers and loan applicants.

(d) Serve as an officer or director of an entity that transacts business with a System institution in the district or of any commercial bank, savings and loan, or other non-System financial institution, except employee credit unions. For the purposes of this paragraph, "transacts business" does not include loans by a System institution to a family-owned entity, service on the board of directors of the Federal Agricultural Mortgage Corporation, or transactions with nonprofit entities or entities in which the System institution has an ownership interest. With the prior approval of the board of the employing institution, an employee of a Farm Credit Bank or association may serve as a director of a cooperative which borrows from a bank for cooperatives. Prior to approving an employee request, the board shall determine whether the employee's proposed service as director is likely to cause the employee to violate any regulations in this part or the institution's policies, e.g., the requirements relating to devotion of time to official duties.

(e) Use the employee's position or information acquired in connection with the employee's position to solicit or obtain any gift, fee, or other present or deferred compensation or for any other personal benefit for the employee, any relative of the employee, any entity controlled by the employee or the employee's relatives, any other System institution, or any person transacting business with the institution, including borrowers and loan applicants.

(f) Accept any gift, fee, or other present or deferred compensation that is offered or could reasonably be viewed as being offered to influence official action or to obtain information the employee has access to by reason of employment with a System institution.

(g) Knowingly acquire, directly or indirectly, except by inheritance, any interest in any real or personal property, including mineral interests, that was owned by the employing, supervising, or any supervised institution within the preceding 12 months and which had been acquired by any such institution as a result of foreclosure or similar action.

(h) Directly or indirectly borrow from, lend to, or become financially obligated with or on behalf of a director, employee, or agent of the employing, supervising, or a supervised institution or a borrower or loan applicant of the employing institution. This paragraph shall not apply to:

(1) Loan transactions between family members;

(2) Any activity in an official capacity in connection with the employing institution's discounting, lending, or participation relationships with OFIs and other lenders; or

(3) Transactions in the ordinary course of business between an employee and a business proprietor who is also a borrower of the institution, in accordance with policy criteria established pursuant to §  612.2165.

(i) Violate an institution's policies and procedures governing standards of conduct.

(j) Act as a real estate agent or broker; provided that this paragraph shall not apply to:

(1) Transactions involving the purchase or sale of real estate for the employee's own account; or

(2) Persons who are employed by the institution for the sole purpose of performing real estate appraisals.

(k) Act as an agent or broker in connection with the sale and placement of insurance; provided that this paragraph shall not apply to the sale or placement of insurance authorized by section 4.29 of the Act.

§  612.2155 -- Employee reporting.

(a) At least annually, as of the institution's fiscal year-end, and at such other times as may be required to comply with paragraph (c) of this section, each employee shall file a written and signed statement with the Standards of Conduct Officer that fully discloses, to the best of his or her knowledge and after reasonable inquiry, any relationship, transaction, or activity required to be disclosed by part 620 of this chapter or required to be reported by the institution's policy established pursuant to §  612.2165. If an employee was not involved in any relationship, transaction, or activity required to be reported under this section at any time during the year, the employee shall file a written and signed statement to that effect with the Standards of Conduct Officer.

(b) At least annually, as of the institution's fiscal year-end, and at such other times as may be required to comply with paragraph (c) of this section, each employee shall file a written and signed statement with the Standards of Conduct Officer that fully discloses, to the best of his or her knowledge and after reasonable inquiry:

(1) The name of any relative or any entity controlled by a relative(s) that transacts business with the institution or any institution supervised by the institution; and

(2) The name and the nature of the business of any entity in which the employee has a financial interest and any entity on whose board the employee sits if such entity:

(i) Transacts business with the employee's institution;

(ii) Transacts business with any institution supervised by the employee's institution;

(iii) Transacts business with a borrower of the employee's institution; or

(iv) Transacts business with a borrower of any institution supervised by the employee's institution.

(c) Any employee who becomes or plans to become involved in any relationship, transaction, or activity that is required to be reported under this section or could constitute a conflict of interest shall promptly report such involvement in writing to the Standards of Conduct Officer.

(d) A newly hired employee shall report matters required to be reported in paragraphs (a), (b), and (c) of this section to the Standards of Conduct Officer within 1 month after being hired and thereafter shall comply with the requirements of this section.

§  612.2157 -- Joint employees.

No officer of a Farm Credit Bank may serve as an employee of an association in its district and no employee of a Farm Credit Bank may serve as an officer of an association in its district. Farm Credit Bank employees other than officers may serve as employees other than officers of an association in its district provided each institution appropriately reflects the expense of such employees in its financial statements.

§  612.2160 -- Institution responsibilities.

Each institution shall:

(a) Ensure compliance with this part by its directors and employees and act promptly to preserve the integrity of and  [*44148]  public confidence in the institution in any matter involving a conflict of interest, whether or not specifically addressed by this part or the policies and procedures adopted pursuant to §  612.2165;

(b) Take appropriate measures to ensure that all directors and employees are informed of the regulatory requirements;

(c) Adopt policies and procedures that will preserve the integrity of and public confidence in the institution and the System pursuant to §  612.2165;

(d) Designate a Standards of Conduct Officer pursuant to §  612.2170; and

(e) Maintain all standards of conduct policies and procedures, reports, investigations, and evidence of compliance with this part for a minimum of 6 years.

§  612.2165 -- Policies and procedures.

(a) Each institution's board of directors shall issue, consistent with this part, policies and procedures governing standards of conduct for directors and employees.

(b) Board policies and procedures issued pursuant to paragraph (a) of this section shall reflect due consideration of the potential adverse impact of any activities permitted under the policies and shall at a minimum:

(1) Establish such requirements and prohibitions as are necessary to promote public confidence in the institution and the System, preserve the integrity and independence of the supervisory process, and prevent the improper use of official property, position, or information. In developing such requirements and prohibitions, the institution shall address such issues as the hiring of relatives, political activity, devotion of time to duty, the exchange of gifts and favors among directors and employees of the employing, supervising, and supervised institution, and the circumstances under which gifts may be accepted by directors and employees from outside sources, in light of the foregoing objectives;

(2) Outline authorities and responsibilities of the Standards of Conduct Officer;

(3) Establish criteria for business relationships and transactions not specifically prohibited by this part between employees and borrowers, loan applicants, directors, or employees of the employing, supervised, or supervising institutions, or persons transacting business with such institutions, including OFIs or other lenders having an access or participation relationship;

(4) Establish criteria under which employees may accept outside employment or compensation;

(5) Establish conditions under which employees may receive loans from System institutions;

(6) Establish conditions under which employees may acquire an interest in real or personal property that was mortgage to a System institution at any time within the preceding 12 months;

(7) Establish conditions under which employees may purchase any real or personal property of a System institution acquired by such institution for its operations;

(8) Provide for a reasonable period of time for directors and employees to terminate transactions, relationships, or activities that are subject to prohibitions that arise at the time of adoption or amendment of the policies;

(9) Establish procedures providing for a director's or employee's recusal from official action on any matter in which he or she is prohibited from participating under § §  612.2140(a) or 612.2150(a);

(10) Establish documentation requirements demonstrating compliance with standards of conduct decisions and board policy;

(11) Establish reporting requirements, consistent with this part, to enable the institution to comply with §  620.5 of this chapter and monitor conflicts of interest; and

(12) Establish appeal procedures available to any employee to whom any required board approval has been denied.

§  612.2170 -- Standards of Conduct Officer.

(a) Each institution's board shall designate a Standards of Conduct Officer who shall:

(1) Advise directors, director candidates, and employees concerning the provisions of this part;

(2) Receive reports required by this part;

(3) Maintain records of actions taken to resolve each case reported relative to provisions of this part;

(4) Make appropriate investigations, as directed by the institution's board; and

(5) Report promptly, pursuant to part 617 of this chapter, to the institution's board and the Chief Examiner, Farm Credit Administration, all cases where:

(i) A preliminary investigation indicates that a Federal criminal statute may have been violated;

(ii) An investigation results in the removal of a director or discharge of an employee; or

(iii) A violation may have an adverse impact on continued public confidence in the System or any of its institutions.

(b) The Standards of Conduct Officer shall investigate or cause to be investigated all cases involving:

(1) Possible violations of criminal statutes;

(2) Possible violations of § §  612.2140 and 612.2150, and applicable policies and procedures approved under §  612.2165;

(3) Complaints received against the directors and employees of such institution; and

(4) Possible violations of other provisions of this part or when the activities or suspected activities are of a sensitive nature and could affect continued public confidence in the Farm Credit System.

(c) An association board may comply with this section by contracting with the Farm Credit Bank in its district to provide a Standards of Conduct Officer.

§  612.2260 -- Standards of conduct for agents.

(a) Agents of System institutions shall maintain high standards of honesty, integrity, and impartiality in order to ensure the proper performance of System business and continued public confidence in the System and all its institutions. The avoidance of misconduct and conflicts of interest is indispensable to the maintenance of these standards.

(b) System institutions shall utilize safe and sound business practices in the engagement, utilization, and retention of agents. These practices shall provide for the selection of qualified and reputable agents. Employing System institutions shall be responsible for the administration of relationships with their agents, and shall take appropriate investigative and corrective action in the case of a breach of fiduciary duties by the agent or failure of the agent to carry out other agent duties as required by contract, FCA regulations, or law.

(c) System institutions shall be responsible for exercising corresponding special diligence and control, through good business practices, to avoid or control situations that have inherent potential for sensitivity, either real or perceived. These areas include the employment of agents who are related to directors or employees of the institutions; the solicitation and acceptance of gifts, contributions, or special considerations by agents; and the use of System and borrower information obtained in the course of the agent's association with System institutions.

§  612.2270 -- Prohibited purchase of System obligations.

(a) No president of a System bank may purchase or otherwise acquire, directly  [*44149]  or indirectly, except by inheritance, any joint, consolidated, or Systemwide obligation.

(b) No employee whose official duties involve participation or who participates in the determination of the amounts, rates, maturities, terms, or conditions of joint, consolidated, or Systemwide obligations may purchase or otherwise acquire, directly or indirectly, except by inheritance, any joint, consolidated, or Systemwide obligation.

(c) No director or employee of the Federal Farm Credit Banks Funding Corporation may purchase or otherwise acquire, directly or indirectly, except by inheritance, any joint, consolidated, or Systemwide obligation.

Dated: August 12, 1993.

Curtis M. Anderson,

Secretary, Farm Credit Administration Board.
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