	Title:
	PROPOSED RULE--Federal Agricultural Mortgage Corporation--12 CFR Part 650

	Date of Issuance:
	10/14/1993

	Agency:
	FCA

	Federal Register Cite:	
	58 FR 53161


FARM CREDIT ADMINISTRATION

12 CFR Part 650 

RIN 3052-AB49 

Federal Agricultural Mortgage Corporation 


ACTION: Proposed rule. 

 [*53161]  

SUMMARY: The Farm Credit Administration (FCA), by the Farm Credit Administration Board (Board), proposes for public comment a new regulation relating to reporting and disclosure of conflicts of interest by directors, officers, and employees of the Federal Agricultural Mortgage Corporation (Corporation). The regulation is proposed in response to section 514 of the Farm Credit Banks and Associations Safety and Soundness Act of 1992. Section 514 of the 1992 Act directs the FCA to ensure that its regulations require the disclosure of financial information and the reporting of potential conflicts of interest by directors, officers, and employees of all Farm Credit System (System) institutions and that such requirements are adequate to fulfill the purposes of the section. 

The proposed regulations would require the Corporation to adopt a conflict-of-interest policy. In its policy the Corporation must define the types of transactions, relationships, or activities that might reasonably be expected to give rise to a potential conflict of interest and require the reporting of sufficient information about transactions, relationships, and activities to inform the Corporation about potential conflicts of interest. The proposed regulation would also require, in addition to disclosures already required under the Federal securities laws, disclosure to shareholders, investors, and potential investors of any unresolved conflicts of interest involving its directors, officers, and employees. 

DATES: Comments must be received by November 15, 1993. 

ADDRESSES: Comments should be submitted in writing, in triplicate, to Suzanne McCrory, Director, Office of Secondary Market Oversight, in care of Cindy Nicholson, Paralegal Specialist, Regulation Development Division,  [*53162]  Office of Examination, Farm Credit Administration, McLean, Virginia 22102-5090. Copies of all communications received will be available for examination by interested parties in the Regulation Development Division, Farm Credit Administration. 

FOR FURTHER INFORMATION CONTACT: Suzanne J. McCrory, Director, Office of Secondary Market Oversight, Farm Credit Administration, McLean, VA 22102-5090, (703) 883-4280, TDD (703) 883-4444. 

SUPPLEMENTARY INFORMATION: Section 514 of the Farm Credit Banks and Associations Safety and Soundness Act of 1992 (1992 Act), Pub. L. 102-552, 106 Stat. 4102, directed the FCA to review its current regulations regarding the disclosure of financial information and the reporting of potential conflicts of interest by the directors, officers, and employees of Farm Credit System institutions to determine whether the regulations: (1) Are adequate to fulfill the purpose of section 514 and other purposes determined by the FCA to be necessary or appropriate, consistent with the Farm Credit Act of 1971 (1971 Act); (2) require the disclosure of financial information and reporting of potential conflicts of interest by the directors, officers, and employees of all Farm Credit System institutions; and (3) require such disclosure of all of the appropriate directors, officers, or employees of Farm Credit System institutions. The 1992 Act further directed the FCA to amend its current financial disclosure and conflict-of-interest regulations to carry out the purpose of section 514 and to address any deficiencies in the regulations revealed by the required review. 

The stated purpose of section 514 is to ensure that FCA regulations require the disclosure of financial information and the reporting of potential conflicts of interest to provide sufficient information for: (1) Stockholders to make informed decisions regarding the operation of the institutions; (2) investors and potential investors to make informed investment decisions; and (3) the FCA to examine and regulate all Farm Credit System institutions effectively and efficiently. 

Specifically, Congress found that: 

(1) Disclosure of compensation paid to, loans made to, and transactions made with a Farm Credit System institution by its directors and senior officers provides stockholders with information necessary to manage the institution, provides the FCA with information necessary to regulate the institution efficiently and effectively, and enhances the integrity of the Farm Credit System by making the information available to potential investors; 

(2) Reporting of potential conflicts of interest by directors, officers, and employees benefits the stockholders of the institution, helps to ensure the financial viability of the institution, and provides information valuable to the FCA in periodic examinations, thereby enhancing the safety and soundness of the System; and 

(3) Directors, officers, or employees of some Farm Credit System institutions may not be subject to the regulations of the Farm Credit Administration requiring the disclosure of financial information and the reporting of potential conflicts of interest. 

(As a result of its review, the FCA concluded that certain of the purposes of section 514 are already served by disclosure required as a result of the registration of the Corporation's securities with the Securities Exchange Commission (SEC) under the Securities Exchange Act of 1934 (1934 Act) and by the requirements of FCA regulations relating to shareholder disclosure. SEC rules require the disclosure to shareholders of the compensation of senior officers and directors, transactions of the institution exceeding $ 60,000 with parties in which such persons have an interest; certain business relationships with persons doing business with the institution; and loans in excess of $ 60,000 made by the institution to senior officers and directors, their immediate families, and any organization of which they are an executive officer, partner, or 10 percent (or more) stockholder, unless such loans are transactions in the ordinary course of business. FCA regulations in part 620 require disclosure to shareholders consistent with SEC rules. 

The FCA has adequate access to information possessed by the Corporation through the examination process, and the disclosures to shareholders required by the SEC and FCA regulations provide sufficient information to allow stockholders to make informed decisions regarding the operation of the institution, compensation of officers and directors, and related-party transactions. This information is publicly available to investors and potential investors in SEC filings under the 1934 Act. Although these requirements may elicit disclosure of situations that may present a potential for conflicts of interest, there is no regulatory requirement that potential conflicts of interest be reported to the Corporation. 

[bookmark: _GoBack]In proposing these regulations, the FCA considered several issues. First, should the regulation specifically prohibit certain transactions, relationships, and activities that involve the potential for conflicts of interest as is done for other System institutions? The FCA currently has standards-of-conduct regulations for the banks and associations of the Farm Credit System. These standards-of-conduct regulations include both general and specific prohibitions designed to prevent conflicts of interest and the appearance of conflicts of interest. Under a proposed amendment to these regulations adopted on July 15, 1993, (58 FR 44139, August 19, 1993) these institutions would be given more responsibility for defining appropriate conduct, but some transactions, relationships, and activities that involve the potential for conflicts of interest would continue to be prohibited by regulation. 

The FCA Board considered adopting a similar approach for the Corporation, but proposes instead a rule that would require the Corporation to define its own conflict-of-interest policy within the requirements of section 514. Several reasons underlie this different regulatory approach. First, by defining prohibited conduct for System banks and associations, which number in the hundreds and which report combined financial information to investors, the FCA established a standard of uniform applicability. The FCA Board believes a uniform standard of conduct should be in effect for System institutions who are jointly and severally liable for Systemwide obligations. Implementing a uniform standard would have been difficult to achieve without a regulation. By contrast, the Corporation is a single institution and there appears to be no need for the FCA to establish a standard of uniform applicability by regulation. Second, the FCA's historical experience with System banks and associations enabled it to identify situations associated with abuse in System operations; the operational history of the Corporation has been too short to provide similar information. Moreover, the structure and business operations of the Corporation differ from the rest of the System. For example, conflicts of interest in System banks and associations often involve decisions related to loans since these institutions are lenders whose borrowers are the cooperative owners. By contrast, the Corporation is a guarantee agency that plays an active role in asset securitization and conflicts of interest may involve a wider variety of transactions than loans. 

Consequently, the FCA proposes that the Corporation be required to adopt a  [*53163]  conflict-of-interest policy defining those types of transactions, relationships, and activities that might adversely affect a person's ability to perform his or her official duties and responsibilities in a totally impartial manner and in the best interest of the Corporation. The proposed regulation would require sufficient reporting of potential conflicts of interest to permit the Corporation to monitor, resolve, and, if unresolved, disclose conflicts of interest. 

The second regulatory issue considered by the FCA Board involved the type and extent of internal reporting and public disclosure. The proposed rule is based on the premise that all transactions, relationships, and activities that may present the potential for a conflict of interest should be reported to the Corporation. Therefore, the proposed rule would require the Corporation to develop requirements for the reporting of sufficient information about transactions, relationships, and activities to inform the Corporation of potential conflicts. The Board takes this position because the 1992 Act requires FCA regulations to require reporting of all "potential conflicts of interest" and because it may be difficult for the person involved to evaluate the gravity of a possible conflict fully and objectively. Reporting would be required annually and at such other times as potential conflicts arise. Directors, officers, and employees having no transactions, relationships, or activities to report would be required to file a statement to that effect. 

The proposed rule would require the Corporation to prescribe "materiality" guidelines consistent with the regulation to establish when a conflict of interest must be publicly disclosed if not otherwise resolved. The proposed regulation defines a material conflict of interest as one of sufficient magnitude or significance that a reasonable observer with knowledge of the relevant facts would question the person's ability to discharge official duties in an objective and impartial manner. A material conflict would be deemed to be resolved if the circumstances were altered so that a reasonable observer with knowledge of the relevant facts would conclude that the person's performance of official duties in an objective and impartial manner would not be adversely affected. Circumstances could be altered, for example, by the person with the conflicting interest terminating the relationship, transaction, or activity at issue, or by control mechanisms established by the Corporation, such as recusal from all decision making that could have a direct and predictable effect on the person's interest in the matter. 

Since the Corporation is subject to SEC disclosure requirements for public companies, the materiality standard adopted by the Corporation could result in no less stringent a disclosure requirement than SEC rules would allow. Conflict-of-interest policies; reports filed by directors, officers, and employees; and other documentation of the policy's implementation would be subject to FCA examination, allowing the FCA to evaluate the effectiveness of the Corporation in identifying and resolving conflicts and any safety and soundness concerns presented by such conflicts. 

The third major issue involved defining the duties and responsibilities of directors, officers, and employees of the Corporation. As a federally chartered entity, the Corporation has both public and private purposes. Conflicts of interest must be understood and interpreted not only in the context of the fiduciary responsibilities to the Corporation and its shareholders, but also in the context of the statutory duty to further the congressional purposes the Corporation was chartered to achieve. The proposed regulation reflects the FCA Board's belief that the statutory structure of the Corporation's board n1 and the statutory direction that voting stock be equitably distributed among classes of voting stock and among stockholders within each class were designed to ensure that the Corporation would be managed in an evenhanded manner, without favoring either System users or non-System users. The proposed regulation reflects the FCA Board's recognition that, irrespective of the source of appointment, directors owe fiduciary duties to all shareholders, and that the Corporation must not act in a way that discriminates against or favors any class of stockholders or users. However, the proposed regulation also recognizes that fiduciary duties to shareholders must be understood in the context of the duty of the directors to further the statutory purposes of the Corporation. n2 

n1 The Agricultural Credit Act of 1987, Pub. L. 100-233 (1987 Act), established three classes of five directors each-one class to be elected by banks, insurance companies and other financial institutions that are stockholders, one class to be elected by institutions of the Farm Credit System that are stockholders, and one class to be appointed by the President. The five appointive directors must be representatives of the general public and must not have been officers or directors of any financial institutions. At least two of the five must be experienced in farming or ranching and not more than three may be of the same political party. 

n2 The 1987 Act, which amended the Farm Credit Act of 1971, 12 U.S.C. 2001 et seq., established the Corporation as a Federal instrumentality and as a part of the Farm Credit System for the purpose of facilitating a secondary market in agricultural real estate and rural home loans originated by Farm Credit institutions and other lenders. The statutory purpose to be served by the secondary market thus created was to increase the availability of long-term credit to farmers and ranchers at stable interest rates, to provide greater liquidity and lending capacity for lenders extending credit to farmers and ranchers, to facilitate capital market investments in providing long-term agricultural funding, including funds at fixed rates of interest, and to enhance the ability of individuals in small rural communities to obtain financing for moderate-priced homes. See section 701 of the 1987 Act. 

Unlike directors of corporations incorporated under State statutes of incorporation, directors of statutorily chartered Federal Government-sponsored enterprises are not free to alter the purposes or powers of such enterprises, even when such alteration would be in the best interest of the stockholders. Such changes can only be made by law. Rather, it is the responsibility of the directors to manage the Corporation in the manner that best effectuates the public policy it was designed to serve. Therefore, the proposed regulation would impose upon directors, officers, and employees the duty to conduct the business of the Corporation in a manner that promotes the best interest of the Corporation and furthers its statutory mission. The proposed regulation would further require these individuals, in the discharge of these duties, to adhere to the highest standards of honesty, integrity, impartiality, loyalty, and care, and to discharge official responsibilities impartially in a manner consistent with applicable law and regulation in furtherance of the Corporation's public purpose. The FCA Board believes that the public purpose of the Corporation warrants application of high standards of conduct. The proposed regulation would also require directors, officers, and employees to adhere to the conflict-of-interest policy of the Corporation; individuals in violation of the regulation or the Corporation's policy would be subject to the penalties of part C of title V of the Act, including civil money penalties. 
    
List of Subjects in 12 CFR Part 650 

Agriculture, Banks, banking, Conflicts of interest, Rural areas. 

For the reasons stated in the preamble, a new part 650 of chapter VI, title 12 of the Code of Federal Regulations is proposed to be added to read as follows:  [*53164]  
    
PART 650-FEDERAL AGRICULTURAL MORTGAGE CORPORATION 
  
Subpart A-Conflicts of Interest 
  
Sec. 
  
650.1 Definitions. 
  
650.2 Conflict-of-interest policy. 
  
650.3 Disclosure of conflicts of interest. 
  
650.4 Director, officer, and employee responsibilities. 

Authority: Secs. 5.9, 5.17, 8.11 of the Farm Credit Act; 12 U.S.C. 2243, 2252, 2279aa-11; sec. 514 of Pub. L. 102-552, 106 Stat. 4102. 
    
Subpart A-Conflicts of Interest 
  
§ 650.1 -- Definitions. 

(a) Corporation means the Federal Agricultural Mortgage Corporation. 

(b) Employee means any salaried officer or part-time, full-time, or temporary salaried employee. 

(c) Entity means a corporation, company, association, firm, joint venture, partnership (general or limited), society, joint stock company, trust (business or otherwise), fund, or other organization or institution. 

(d) Material, when applied to a potential conflict of interest, means the conflicting interest is of sufficient magnitude or significance that a reasonable observer with knowledge of the relevant facts would question the ability of the person having such interest to discharge official duties in an objective and impartial manner in furtherance of the interest of the Corporation and its statutory purposes. 

(e) Officer means the salaried president, vice presidents, secretary, treasurer, and general counsel, or other person, however designated, who holds a position of similar authority. 

(f) Person means an individual or entity. 

(g) A potential conflict of interest means a director, officer, or employee of the Corporation has an interest in a transaction, relationship, or activity that might adversely affect, or appear to adversely affect, the ability of the director, officer, or employee to perform his official duties on behalf of the Corporation in an objective and impartial manner in furtherance of the interest of the Corporation and its statutory purposes. For the purpose of determining whether a potential conflict of interest exists, transactions, relationships, and activities of the following persons shall be imputed to a director, officer, or employee subject to this regulation: 

(1) Spouse of the director, officer, or employee; 

(2) Minor child of the director, officer, or employee; 

(3) General partner of the director, officer, or employee; 

(4) Organization or entity for which the Corporation's director, officer, or employee serves as officer, director, trustee, general partner, or employee; and 

(5) Person(s) with whom the director, officer, or employee is negotiating for or has an arrangement concerning prospective employment. 

(h) Resolved, when applied to a potential conflict of interest, means that although the Corporation has determined that a conflicting interest is material, circumstances have been altered so that a reasonable observer with knowledge of the relevant facts would conclude that the conflicting interest would not adversely affect the person's performance of official duties in an objective and impartial manner in furtherance of the interest of the Corporation and its statutory purposes. 
  
§ 650.2 -- Conflict-of-interest policy. 

The Corporation shall establish and administer a conflict-of-interest policy that will provide reasonable assurance that its directors, officers, and employees discharge their official responsibilities in an objective and impartial manner in the best interest of the Corporation and in furtherance of its statutory mission. The policy shall, at a minimum: 

(a) Define the types of transactions, relationships, and activities that could reasonably be expected to give rise to potential conflicts of interest. 

(b) Require each director, officer, and employee to report in writing, annually, and at such other times as conflicts may arise, sufficient information about transactions, relationships, and activities to inform the Corporation of potential conflicts of interest; 

(c) Require any director, officer, and employee who had no transaction, relationship, or activity required to be reported under paragraph (b) of this section at any time during the year to file a signed statement to that effect; 

(d) Establish guidelines for determining when a potential conflict is material in accordance with this regulation; and 

(e) Provide internal controls to ensure that reports and statements are filed as required and that conflicts are resolved or disclosed in accordance with this regulation. 
  
§ 650.3 -- Disclosure of conflicts of interest. 

(a) The Corporation shall disclose any unresolved conflicts of interest involving its directors, officers, and employees to: 

(1) Shareholders through annual reports and proxy statements; and 

(2) Investors and potential investors through disclosure documents supplied to them. 

(b) The Corporation shall make available to any shareholder, investor, or potential investor, upon request, a copy of its conflict-of-interest policy. The Corporation may charge a nominal fee to cover the costs of reproduction and handling. 

(c) The Corporation shall maintain all reports and statements on potential conflicts of interests and documentation of materiality determinations and resolutions of conflicts of interest for a period of 6 years. 
  
§ 650.4 -- Director, officer, and employee responsibilities. 

(a) Each director, officer, and employee of the Corporation shall: 

(1) Conduct the business of the Corporation following the highest standards of honesty, integrity, impartiality, loyalty, and care, consistent with applicable law and regulation in furtherance of the Corporation's public purpose; and 

(2) Adhere to the requirements of the conflict-of-interest policy established by the Corporation and provide any information the Corporation deems necessary to discharge its responsibilities under this regulation. 

(b) Directors, officers, and employees of the Corporation shall be subject to the penalties of part C of title V of the Act for violations of this regulation, including failure to adhere to the conflict-of-interest policy established by the Corporation. 

Dated: October 7, 1993. 
  
Curtis M. Anderson, 
  
Secretary, Farm Credit Administration Board. 
  
[FR Doc. 93-25180 Filed 10-13-93; 8:45 am] 
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