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INFORMATIONAL MEMORANDUM 

October 7, 2011 
 
 
To: Chief Executive Officer 
 All Farm Credit System Institutions 

From: Samuel R. Coleman, Director and Chief Examiner   
 Office of Examination 
 
Subject: Amendments to Regulations Implementing the RESPA, the FACT Act, and the 

ECOA  
 

 
The purpose of this Informational Memorandum (IM) is to provide information about 
amendments to regulations implementing the Real Estate Settlement Procedures Act (RESPA), 
the Fair and Accurate Credit Transactions Act of 2003 (FACT Act), and the Equal Credit 
Opportunity Act (ECOA), all of which apply to Farm Credit System institutions in certain credit 
transactions. 
  
Amendments to RESPA Regulations 
 
On July 11, 2011, the Department of Housing and Urban Development (HUD) published a final 
rule correcting and clarifying a final rule that it published on November 17, 2008.  We informed 
you about this earlier final rule by IM dated January 29, 2009.  A copy of this IM is attached. 
The new final rule, in pertinent part, corrects a definition; corrects and clarifies certain matters 
related to Good Faith Estimates and corrects and clarifies the instructions for completing  
HUD-1 Settlement Statements. 
 
The final rule was published at 76 FR 40612 (July 11, 2011) and will be codified at 24 CFR Part 
3500.  It became effective on August 10, 2011.  A copy of the final rule is attached. 
 
Amendments to FACT Act Regulations 
 
On July 15, 2011, the Federal Trade Commission (FTC) published a final rule amending its risk-
based pricing rules implementing section 311 of the FACT Act, which amended the Fair Credit 
Reporting Act (FCRA).  We informed you about the initial risk-based pricing rules, which this 
new final rule amends, by IM dated January 27, 2010. A copy of this IM is attached. The risk-
based pricing rules generally require a creditor to provide a risk-based pricing notice to a 
consumer when the creditor uses a consumer report to grant or extend credit to the consumer 
on material terms that are materially less favorable than the most favorable terms available to a 
substantial proportion of consumers from or through that creditor. 
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The new amendments require disclosure of credit scores and information relating to credit 
scores in risk-based pricing notices if a credit score of the consumer is used in setting the 
material terms of credit.  These amendments reflect the new requirements in section 615(h) of 
the FCRA that were added by section 1100F of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Dodd-Frank Act). 
 
The final rule was published at 76 FR 41602 (July 15, 2011) and will be codified at 16 CFR part 
640.  It became effective on August 15, 2011.  A copy of the final rule is attached. 
 
Amendments to ECOA Regulations (Regulation B) 
 
On July 15, 2011, the Board of Governors of the Federal Reserve System (Federal Reserve) 
published a final rule amending Regulation B, which implements the ECOA.  Section 701 of the 
ECOA requires a creditor to notify a credit applicant when it has taken adverse action against 
the applicant.  The ECOA adverse action requirements are implemented in Regulation B.  
Section 615(a) of the FCRA also requires a person to provide a notice when the person takes 
an adverse action against a consumer based in whole or in part on information in a consumer 
report.  Certain model notices in Regulation B include the content required by both the ECOA 
and the FCRA adverse action provisions, so that creditors can use the model notices to comply 
with the adverse action requirements of both statutes.   
 
The final rule amended these model notices in Regulation B to include the disclosure of credit 
scores and related information if a credit score is used in taking adverse action. The revised 
model notices reflect the new content requirements in section 615(a) of the FCRA, as amended 
by section 1100F of the Dodd-Frank Act. 
 
The final rule was published at 76 FR 41590 (July 15, 2011) and will be codified at 12 CFR part 
202.  It became effective on August 15, 2011.  A copy of the final rule is attached. 
 
If you have any questions about this Informational Memorandum, please contact Jennifer A. 
Cohn, Senior Counsel, Office of General Counsel, at (703) 883-4028, or by e-mail at 
cohnj@fca.gov; and/or David Stephens, Office of Examination, at (703) 883-4412, or by e-mail 
at stephensd@fca.gov. 

Attachments 
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§ 240.12a–11 Exemption of security-based 
swaps sold in reliance on Securities Act of 
1933 Rule 240 (§ 230.240) from section 12(a) 
of the Act. 


(a) The provisions of Section 12(a) of 
the Act (15 U.S.C. 78l(a)) do not apply 
to any security-based swap offered and 
sold in reliance on Rule 240 under the 
Securities Act of 1933. 


(b) This rule will expire on the 
compliance date for final rules that the 
Commission may adopt further defining 
both the terms security-based swap and 
eligible contract participant. In such 
event, the Commission will publish a 
rule removing this section from 17 CFR 
part 240 or modifying it as appropriate. 
■ 5. Section 240.12h–1 is amended by 
adding paragraph (i) to read as follows: 


§ 240.12h–1 Exemptions from registration 
under section 12(g) of the Act. 


* * * * * 
(i) Any security-based swap offered 


and sold in reliance on Rule 240 under 
the Securities Act of 1933. This rule will 
expire on the compliance date for final 
rules that the Commission may adopt 
further defining both the terms security- 
based swap and eligible contract 
participant. In such event, the 
Commission will publish a rule 
removing this paragraph (i) from 17 CFR 
part 240 or modifying it as appropriate. 


PART 260—GENERAL RULES AND 
REGULATIONS, TRUST INDENTURE 
ACT OF 1939 


■ 6. The authority citation for Part 260 
continues to read as follows: 


Authority: 15 U.S.C. 77eee, 77ggg, 77nnn, 
77sss, 78ll(d), 80b–3, 80b–4, and 80b–11. 


■ 7. Section 260.4d–12 is added to read 
as follows: 


§ 260.4d–12 Exemption for security-based 
swaps offered and sold in reliance on 
Securities Act of 1933 Rule 240 (§ 230.240). 


Any security-based swap offered and 
sold in reliance on Rule 240 of this 
chapter (17 CFR 230.240), whether or 
not issued under an indenture, is 
exempt from the Act. This rule will 
expire on the compliance date for final 
rules that the Commission may adopt 
further defining both the terms security- 
based swap and eligible contract 
participant. In such event, the 
Commission will publish a rule 
removing this section from 17 CFR part 
260 or modifying it as appropriate. 


By the Commission. 
Dated: July 1, 2011. 


Elizabeth M. Murphy, 
Secretary. 
[FR Doc. 2011–17039 Filed 7–8–11; 8:45 am] 


BILLING CODE 8011–01–P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 510 


[Docket No. FDA–2011–N–0003] 


New Animal Drugs; Change of 
Sponsor’s Name and Address 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor’s name from 
Alpharma, LLC, to Alpharma, LLC, a 
wholly owned subsidiary of Pfizer, Inc. 
The sponsor’s mailing address will also 
be changed. 
DATES: This rule is effective July 11, 
2011. 


FOR FURTHER INFORMATION CONTACT: 
Steven D. Vaughn, Center for Veterinary 
Medicine (HFV–100), Food and Drug 
Administration, 7520 Standish Pl., 
Rockville, MD 20855, 240–276–8300, e- 
mail: steven.vaughn@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: Alpharma, 
LLC, 400 Crossing Blvd., Bridgewater, 
NJ 08807 has informed FDA of a change 
of name and mailing address to 
Alpharma, LLC, a wholly owned 
subsidiary of Pfizer, Inc., 235 East 42d 
St., New York, NY 10017. Accordingly, 
the Agency is amending the regulations 
in 21 CFR 510.600(c) to reflect these 
changes. 


This rule does not meet the definition 
of ‘‘rule’’ in 5 U.S.C. 804(3)(A) because 
it is a rule of ‘‘particular applicability.’’ 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801–808. 


List of Subjects in 21 CFR Part 510 


Administrative practice and 
procedure, Animal drugs, Labeling, 
Reporting and recordkeeping 
requirements. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 510 is amended as follows: 


PART 510—NEW ANIMAL DRUGS 


■ 1. The authority citation for 21 CFR 
part 510 continues to read as follows: 


Authority: 21 U.S.C. 321, 331, 351, 352, 
353, 360b, 371, 379e. 


■ 2. In § 510.600, in the table in 
paragraph (c)(1), revise the entry for 


‘‘Alpharma LLC’’; and in the table in 
paragraph (c)(2), revise the entry for 
‘‘046573’’ to read as follows: 


§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 


* * * * * 
(c) * * * 
(1) * * * 


Firm name and address Drug labeler 
code 


* * * * * 
Alpharma, LLC, a wholly 


owned subsidiary of Pfizer, 
Inc., 235 East 42d St., 
New York, NY 10017 ........ 046573 


* * * * * 


(2) * * * 


Drug labeler 
code Firm name and address 


* * * * * 
046573 ........... Alpharma, LLC, a wholly 


owned subsidiary of 
Pfizer, Inc., 235 East 42d 
St., New York, NY 10017 


* * * * * 


Dated: July 1, 2011. 
Elizabeth Rettie, 
Deputy Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 2011–17292 Filed 7–8–11; 8:45 am] 


BILLING CODE 4160–01–P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 3500 


[Docket No. FR–5180–F–07] 


RIN 2502–AH85 


Real Estate Settlement Procedures Act 
(RESPA): Technical Corrections and 
Clarifying Amendments 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
ACTION: Final rule. 


SUMMARY: This final rule makes 
technical corrections and certain 
clarifying amendments to HUD’s RESPA 
regulations promulgated by a final rule 
published on November 17, 2008. The 
majority of the regulations promulgated 
by the November 17, 2008, final rule 
became applicable on January 1, 2010. 
Now that the regulations have been in 
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1 See http://www.hud.gov/respa/. 


use for a little over one year, HUD has 
identified certain needed technical 
corrections, which this rule will make, 
and certain other regulatory provisions 
in which additional clarification would 
be helpful. 
DATES: Effective Date: August 10, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Barton Shapiro, Director, Office of 
RESPA and Interstate Land Sales, Room 
9158, U.S. Department of Housing and 
Urban Development, 451 7th Street, 
SW., Washington, DC 20410; telephone 
(202) 708–0502 (this is not a toll-free 
number). For legal questions, contact 
Paul S. Ceja, Assistant General Counsel 
for RESPA, or Joan L. Kayagil, Deputy 
Assistant General Counsel for RESPA 
Room 9262; telephone (202) 708–3137. 
Persons with hearing or speech 
impairments may access this number 
via TTY by calling the toll-free Federal 
Relay Service at (800) 877–8339. The 
address for the above listed persons is: 
Department of Housing and Urban 
Development, 451 7th Street, SW., 
Washington, DC 20410. 
SUPPLEMENTARY INFORMATION: 


I. Background 
On November 17, 2008 (73 FR 68204), 


HUD published a final rule that 
amended HUD’s RESPA regulations to 
further the purposes of RESPA by 
requiring more timely and effective 
disclosures related to mortgage 
settlement costs for federally related 
mortgage loans to consumers. The 
regulatory changes made by the 
November 2008 rule were designed to 
achieve several objectives, including but 
not limited to: protecting consumers 
from unnecessarily high settlement 
costs by taking steps to improve and 
standardize the Good Faith Estimate 
(GFE) form to make it, among other 
things, easier to use for shopping among 
settlement service providers and to 
provide more accurate estimates of costs 
of settlement services; improving 
disclosure of yield spread premiums 
(YSP); clarifying HUD–1/HUD–1A 
Settlement statements; and ensuring 
that, at settlement, borrowers are aware 
of final costs as they relate to their 
particular mortgages. 


HUD’s November 2008 final rule 
followed publication of a March 14, 
2008, proposed rule and made several 
changes in response to public comment. 
The November 17, 2008, final rule took 
effect on January 16, 2009, and certain 
provisions of the RESPA regulations 
became applicable on the effective date 
of the final rule. However, for the 
majority of the revised RESPA 
regulations, the November 2008 final 
rule provided for compliance to 


commence with the revised RESPA 
regulations on January 1, 2010. 


In the period since the revised RESPA 
regulations became applicable, HUD has 
identified certain technical corrections 
needed to the regulations and in 
Appendix A to the regulations, and a 
few provisions where clarification 
would further enhance understanding of 
a regulatory provision or an Appendix 
A provision. HUD has already provided 
guidance and clarification on certain 
regulatory provisions through 
information provided on HUD’s RESPA 
website.1 Through this rule, HUD is 
amending the RESPA regulations and 
Appendix A to make certain technical 
corrections and to clarify certain 
regulatory and appendix provisions. 


II. Amendments Made by This Rule 
This rule makes the following 


technical and clarifying amendments. 


A. Amendments to the Regulations 


Section 3500.2 (Definitions) 
This rule corrects a citation to the 


Truth in Lending Act that is in the 
definition of ‘‘Federally related 
mortgage loan’’ in § 3500.2. Although 
this definition was not amended by the 
November 2008 rule, the enactment of 
the Dodd-Frank Wall Street Reform and 
Consumer Financial Protection Act 
(Pub. L. 110–203, approved July 21, 
2010; see sec. 1100A(1)), changed the 
citation for ‘‘creditor’’ which appears in 
paragraph (1)(ii)(D) of the definition of 
‘‘Federally related mortgage loan’’ in 
§ 3500.2. Paragraph (1)(ii)(D) states that 
‘‘creditor’’ is defined in the Consumer 
Credit Protection Act at 15 U.S.C. 
1602(f), but the correct citation is now 
15 U.S.C. 1602(g). 


Section 3500.7 (Good Faith Estimate or 
GFE) 


Section 3500.7(a)(4) and (b)(4). 
Section 3500.7(a) addresses when the 
lender must provide a GFE to an 
applicant borrower, and § 3500.7(b) 
addresses the same for a mortgage 
broker. Both sections state that a lender 
or a mortgage broker is not permitted to 
charge, as a condition for providing a 
GFE, any fee for an appraisal, 
inspection, or other similar settlement 
services. The lender or the mortgage 
broker may at its option charge a fee 
limited to the cost of a credit report. 
Both sections also state that the lender 
or mortgage broker may not charge 
additional fees until after the applicant 
has received the GFE. 


The preamble discussion of this 
provision states that: ‘‘After the GFE has 
been received, the loan originator may 


collect additional fees needed to 
proceed to final underwriting for 
borrowers who decide to proceed with 
a loan from that originator.’’ (See 73 FR 
68212, first column.) Although the 
language in the preamble makes clear 
that an applicant borrower must express 
an intent to continue with a loan after 
the applicant borrower receives the GFE 
for the loan before a lender or mortgage 
broker can collect additional fees from 
the applicant borrower beyond the cost 
of a credit report, this language was 
inadvertently omitted from the 
regulatory text. The question of whether 
an applicant borrower must express an 
intent to continue with a loan before the 
lender or mortgage broker can collect 
additional fees is an issue that came up 
after the regulations were promulgated 
and HUD addressed that question in its 
New RESPA Rules Frequently Asked 
Questions (FAQs) issued August 13, 
2009, by replying in the affirmative that 
a borrower must express an intent to 
continue with the loan. (See question 
#10 at page 7 of www.hud.gov/offices/ 
hsg/rmra/res/resparulefaqs422010.pdf, 
updated April 2, 2010, without 
changing this FAQ). To eliminate any 
ambiguity about whether the applicant 
borrower must express an intent to 
continue with the application process, 
this rule amends § 3500.7(a)(4) and 
(b)(4) to provide that the applicant 
borrower must indicate an intention to 
proceed with the loan covered by the 
GFE received by the applicant borrower 
from the lender or mortgage broker 
before the lender or mortgage broker 
may charge additional fees. 


Section 3500.7(f). Section 3500.7(f) 
addresses when the GFE becomes 
binding. The amendments made to this 
section address both needed corrections 
and clarification. 


1. The introductory paragraph to 
§ 3500.7(f) uses the term ‘‘new GFE’’ in 
the first, second, and third sentences to 
refer to a ‘‘revised GFE.’’ This same term 
is used in paragraph (f)(5). A revised 
GFE is not a new GFE, and it is 
important to maintain this distinction. 
With the exception of the introductory 
paragraph and paragraph (f)(5), the 
remainder of § 3500.7(f) uses the term 
‘‘revised GFE’’ not ‘‘new GFE.’’ This 
rule therefore substitutes ‘‘revised’’ for 
‘‘new’’ in introductory paragraph (f) and 
paragraph (f)(5). 


2. The introductory paragraph to 
§ 3500.7(f) currently provides that a loan 
originator is bound ‘‘within the 
tolerances provided in paragraph (e) of 
this section, to the settlement charges 
and terms listed on the GFE provided to 
the borrower, unless a [revised] GFE is 
provided prior to settlement consistent 
with this paragraph (f).’’ However, the 
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2 See http://portal.hud.gov/hudportal/documents/ 
huddoc?id=DOC_19681.pdf. 


introductory paragraph inadvertently 
omits that the GFE does not remain 
binding indefinitely but expires 10 
business days after the GFE is provided 
to the borrower if the borrower does not 
express an intent to continue with an 
application provided by the loan 
originator that provided the GFE, or 
expires after such longer period as may 
be specified by the loan originator 
pursuant to § 3500.7(c). Although the 
expiration period of the GFE is clearly 
stated in paragraph (f)(4) of § 3500.7(f), 
HUD finds that clarity is enhanced by 
also adding this language to the 
introductory paragraph of § 3500.7(f). 


3. Paragraph (f)(1) of § 3500.7, which 
addresses changed circumstances 
affecting settlement costs, provides that 
the revised GFE may increase charges 
for services listed on the GFE but only 
to the extent that the changed 
circumstances actually resulted in 
higher charges. However, paragraph 
(f)(2), which addresses changed 
circumstances affecting the loan, and 
paragraph (f)(3), which addresses 
borrower-requested changes, 
inadvertently omits that the revised GFE 
may increase charges listed on the GFE 
only to the extent that changed 
circumstances affecting the loan, or the 
borrower’s requested change, actually 
increased those charges. This rule 
therefore adds language making this 
limitation clear in paragraphs (f)(2) and 
(f)(3). 


4. Paragraph (f)(4) of § 3500.7 as noted 
earlier, addresses the expiration of the 
GFE. The heading of this paragraph uses 
the word ‘‘original’’ to describe the GFE. 
The heading on this paragraph should 
not have any qualifier for the GFE. 
Whether new or revised, the period of 
expiration, as provided in paragraph 
(f)(4), is applicable. 


5. Paragraph (f)(5) of § 3500.7(f) 
clarifies that whenever the borrower’s 
interest rate is locked, a revised GFE 
must be provided to the borrower 
showing the revised interest rate- 
dependent changes and terms within 3 
business days. 


6. Paragraph (f)(6) addresses new 
home purchases. HUD is adding the 
word ‘‘construction’’ to the phrase ‘‘new 
home purchases’’ so that it reads ‘‘new 
construction home purchases.’’ HUD 
believes that the content of this 
paragraph is clear that new home 
purchases refers to purchases of newly 
constructed homes, not simply any 
home that is new to a borrower. This 
interpretation is supported by the 
preamble to the November 17, 2008, 
final rule in which this regulatory 
provision was discussed. The preamble 
stated in relevant part as follows: 
‘‘Finally, the final rule includes the 


proposed provision on revision of the 
GFE for transactions involving new 
home purchases. HUD recognizes that in 
cases of new construction, the original 
GFE may be provided long before 
settlement is anticipated to occur.’’ 
(Emphasis added.) (See 73 FR 68221, 
first column.) While HUD believes the 
meaning of paragraph (f)(6) is clear, to 
remove any possibility of ambiguity the 
word ‘‘construction’’ is inserted 
between the words ‘‘new’’ and ‘‘home 
purchases.’’ 


Section 3500.8 (Use of HUD–1 or HUD– 
1A Settlement Statements) 


Section 3500.8(c) (Violations of 
section 4 of RESPA). The heading of 
§ 3500.8(c) shows the citation for 
section 4 of RESPA as 12 U.S.C. 2604, 
but it should be 12 U.S.C. 2603. This 
rule corrects the citation. 


B. Amendments to Appendix A 
This rule also makes certain technical 


amendments to Appendix A to the 
RESPA regulations, which is entitled 
‘‘Instructions for Completing HUD–1 
and HUD–1A Settlement Statements; 
Sample HUD–1 and HUD–1A 
Statements.’’ 


Appendix A—HUD–1 Instructions for 
Lines 601–602. The instructions for 
lines 601–602 (see 73 FR 68244) contain 
a transposed number. The instructions 
state to ‘‘Enter the total in Line 420 and 
Line 610.’’ Reference to line 610 should 
be line 601. The rule makes that 
correction. 


Appendix—HUD–1 Instructions for 
Page 3. The instructions for the HUD– 
1, found at 73 FR 68243 of the 
November 2008 final rule, provide that 
the HUD–1 form is to be used as a 
statement of the actual charges and 
adjustments. If the borrower, or a person 
acting on behalf of the borrower, does 
not purchase a settlement service that 
was listed on the GFE (e.g., owner’s title 
insurance), there should be no amount 
entered for that service in the 
corresponding line on Page 2 of the 
HUD–1, and the estimate of the charge 
from the GFE should not appear on the 
comparison chart on Page 3 of the 
HUD–1. 


HUD has determined that the current 
instructions are not sufficiently clear on 
this point. Allowing loan originators to 
include on Page 3 of the HUD–1 charges 
from the GFE for settlement services 
that were not purchased could both 
induce loan originators to discourage 
consumers from purchasing settlement 
services (e.g., owner’s title insurance) in 
order to gain padding in the 10 percent 
tolerance categories, and encourage loan 
originators to pad the 10 percent 
tolerance categories on the GFE with 


estimates of services that the consumer 
will not need in the transaction. HUD 
has previously addressed and clarified 
this issue in informal guidance. For 
example, in the July 2010 posting of its 
RESPA Roundup,2 HUD’s Office of 
RESPA and Interstate Land Sales noted 
as follows: 


Finally, we get the following question 
frequently: If a service that was listed on the 
GFE was not purchased, what should go into 
the borrower’s column on Page 2 of the 
HUD–1 and on the comparison chart on Page 
3 of the HUD–1? If the consumer did not 
purchase a service that was listed on the GFE 
(usually owner’s title) there should be 
nothing entered in that line on Page 2 of the 
HUD–1 and the estimate of the charge should 
not appear on the comparison chart on Page 
3 of the HUD–1. 


Because inquiries about estimates on 
the HUD–1 has been a question 
frequently asked, and to address any 
remaining confusion, HUD revises the 
first paragraph of the instructions for 
Page 3 of the HUD–1 to clarify that the 
amounts to be inserted in the 
comparison chart are those for the 
services that were purchased or 
provided as part of the transaction, and 
that no amount should be included on 
Page 2 of the HUD–1 for any service that 
was listed on the GFE, but was not 
obtained in connection with the 
transaction. 


III. Findings and Certifications 


Justification for Final Rulemaking 
In general, HUD publishes a rule for 


public comment before issuing a rule for 
effect, in accordance with HUD’s 
regulations on rulemaking at 24 CFR 
part 10. Part 10, however, provides in 
§ 10.1 for exceptions from that general 
rule where HUD finds good cause to 
omit advance notice and public 
participation. The good cause 
requirement is satisfied when the prior 
public procedure is ‘‘impracticable, 
unnecessary, or contrary to the public 
interest.’’ 


HUD finds that good cause exists to 
publish this rule for effect without 
soliciting public comment, on the basis 
that prior public procedure is 
unnecessary. As discussed in this 
preamble, this final rule merely makes 
technical corrections and clarifying 
amendments to the RESPA final rule 
published on November 17, 2008. No 
substantive changes are made by this 
final rule. 


Environmental Impact 
Under 24 CFR 50.19(c)(2) of HUD’s 


regulations, this rule is categorically 
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excluded from environmental review 
under the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321). 


Federalism Impact 


Executive Order 13132 (entitled 
‘‘Federalism’’) prohibits an agency from 
publishing any rule that has federalism 
implications if the rule either: (i) 
Imposes substantial direct compliance 
costs on state and local governments 
and is not required by statute, or (ii) 
preempts state law, unless the agency 
meets the consultation and funding 
requirements of section 6 of the 
Executive Order. This rule would not 
have federalism implications and would 
not impose substantial direct 
compliance costs on state and local 
governments or preempt state law 
within the meaning of the Executive 
Order. 


Regulatory Flexibility Act 


HUD is not required to publish a 
notice of proposed rulemaking for this 
technical corrections/clarifying 
amendments final rule. Accordingly, the 
Regulatory Flexibility Act is not 
applicable to this final rule. 


Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (2 U.S.C. 1531– 
1538) (UMRA) requires Federal agencies 
to assess the effects of their regulatory 
actions on State, local, and tribal 
governments and on the private sector. 
This rule does not, within the meaning 
of the UMRA, impose any Federal 
mandates on any State, local, or tribal 
governments nor on the private sector. 


List of Subjects in 24 CFR Part 3500 


Consumer protection, Condominiums, 
Housing, Mortgagees, Mortgage 
servicing, Reporting, and Recordkeeping 
requirements. 


For the reasons set out in the 
preamble, this final rule amends part 
3500 of title 24 of the Code of Federal 
Regulations as follows: 


PART 3500—REAL ESTATE 
SETTLEMENT PROCEDURES ACT 


■ 1. The authority citation shall 
continue to read as follows: 


Authority: 12 U.S.C. 2601 et seq.; 42 
U.S.C. 3535(d). 


■ 2. In § 3500.2, paragraph (b)(1)(ii)(D) 
of the definition of ‘‘Federally related 
mortgage loan’’ is revised to read as 
follows: 


§ 3500.2 Definitions. 


* * * * * 
(b) * * * 


Federally related mortgage loan or 
mortgage loan means as follows: 
* * * * * 


(D) Is made in whole or in part by a 
‘‘creditor’’, as defined in section 103(g) 
of the Consumer Credit Protection Act 
(15 U.S.C. 1602(g)), that makes or 
invests in residential real estate loans 
aggregating more than $1,000,000 per 
year. For purposes of this definition, the 
term ‘‘creditor’’ does not include any 
agency or instrumentality of any State, 
and the term ‘‘residential real estate 
loan’’ means any loan secured by 
residential real property, including 
single-family and multifamily 
residential property; 
* * * * * 
■ 3. In § 3500.7, paragraphs (a)(4), (b)(4) 
and (f) are revised to read as follows: 


§ 3500.7 Good faith estimate or GFE. 
(a) * * * 
(4) The lender is not permitted to 


charge, as a condition for providing a 
GFE, any fee for an appraisal, 
inspection, or other similar settlement 
service. The lender may, at its option, 
charge a fee limited to the cost of a 
credit report. The lender may not charge 
additional fees until after the applicant 
has received the GFE and indicated an 
intention to proceed with the loan 
covered by that GFE. If the GFE is 
mailed to the applicant, the applicant is 
considered to have received the GFE 3 
calendar days after it is mailed, not 
including Sundays and the legal public 
holidays specified in 5 U.S.C. 6103(a). 
* * * * * 


(b) * * * 
(4) The mortgage broker is not 


permitted to charge, as a condition for 
providing a GFE, any fee for an 
appraisal, inspection, or other similar 
settlement service. The mortgage broker 
may, at its option, charge a fee limited 
to the cost of a credit report. The 
mortgage broker may not charge 
additional fees until after the applicant 
has received the GFE and indicated an 
intention to proceed with the loan 
covered by that GFE. If the GFE is 
mailed to the applicant, the applicant is 
considered to have received the GFE 3 
calendar days after it is mailed, not 
including Sundays and the legal public 
holidays specified in 5 U.S.C. 6103(a). 
* * * * * 


(f) Binding GFE. The loan originator is 
bound, within the tolerances provided 
in paragraph (e) of this section, to the 
settlement charges and terms listed on 
the GFE provided to the borrower, 
unless a revised GFE is provided prior 
to settlement consistent with this 
paragraph (f) or the GFE expires in 
accordance with paragraph (f)(4) of this 


section. If a loan originator provides a 
revised GFE consistent with this 
paragraph, the loan originator must 
document the reason that a revised GFE 
was provided. Loan originators must 
retain documentation of any reason for 
providing a revised GFE for no less than 
3 years after settlement. 


(1) Changed circumstances affecting 
settlement costs. If changed 
circumstances result in increased costs 
for any settlement services such that the 
charges at settlement would exceed the 
tolerances for those charges, the loan 
originator may provide a revised GFE to 
the borrower. If a revised GFE is to be 
provided, the loan originator must do so 
within 3 business days of receiving 
information sufficient to establish 
changed circumstances. The revised 
GFE may increase charges for services 
listed on the GFE only to the extent that 
the changed circumstances actually 
resulted in higher charges. 


(2) Changed circumstances affecting 
loan. If changed circumstances result in 
a change in the borrower’s eligibility for 
the specific loan terms identified in the 
GFE, the loan originator may provide a 
revised GFE to the borrower. If a revised 
GFE is to be provided, the loan 
originator must do so within 3 business 
days of receiving information sufficient 
to establish changed circumstances. The 
revised GFE may increase charges for 
services listed on the GFE only to the 
extent that the changed circumstances 
affecting the loan actually resulted in 
higher charges. 


(3) Borrower-requested changes. If a 
borrower requests changes to the 
mortgage loan identified in the GFE that 
change the settlement charges or the 
terms of the loan, the loan originator 
may provide a revised GFE to the 
borrower. If a revised GFE is to be 
provided, the loan originator must do so 
within 3 business days of the borrower’s 
request. The revised GFE may increase 
charges for services listed on the GFE 
only to the extent that the borrower- 
requested changes to the mortgage loan 
identified on the GFE actually resulted 
in higher charges. 


(4) Expiration of GFE. If a borrower 
does not express an intent to continue 
with an application within 10 business 
days after the GFE is provided, or such 
longer time specified by the loan 
originator pursuant to paragraph (c) of 
this section, the loan originator is no 
longer bound by the GFE. 


(5) Interest rate dependent charges 
and terms. If the interest rate has not 
been locked, or a locked interest rate has 
expired, the charge or credit for the 
interest rate chosen, the adjusted 
origination charges, per diem interest, 
and loan terms related to the interest 


VerDate Mar<15>2010 15:08 Jul 08, 2011 Jkt 223001 PO 00000 Frm 00023 Fmt 4700 Sfmt 4700 E:\FR\FM\11JYR1.SGM 11JYR1er
ow


e 
on


 D
S


K
5C


LS
3C


1P
R


O
D


 w
ith


 R
U


LE
S







40616 Federal Register / Vol. 76, No. 132 / Monday, July 11, 2011 / Rules and Regulations 


rate may change. When the interest rate 
is later locked, a revised GFE must be 
provided showing the revised interest 
rate-dependent charges and terms. The 
loan originator must provide the revised 
GFE within 3 business days of the 
interest rate being locked or, for an 
expired interest rate, re-locked. All 
other charges and terms must remain 
the same as on the original GFE, except 
as otherwise provided in paragraph (f) 
of this section. 


(6) New construction home purchases. 
In transactions involving new 
construction home purchases, where 
settlement is anticipated to occur more 
than 60 calendar days from the time a 
GFE is provided, the loan originator 
may provide the GFE to the borrower 
with a clear and conspicuous disclosure 
stating that at any time up until 60 
calendar days prior to closing, the loan 
originator may issue a revised GFE. If no 
such separate disclosure is provided, 
the loan originator cannot issue a 
revised GFE, except as otherwise 
provided in paragraph (f) of this section. 
* * * * * 
■ 4. In § 3500.8, the paragraph heading 
of paragraph (c) is corrected to read as 
follows: 


§ 3500.8 Use of HUD–1 or HUD–1A 
settlement statements. 


* * * * * 
(c) Violations of section 4 of RESPA 


(12 U.S.C. 2603). * * * 
* * * * * 
■ 5. Appendix A to Part 3500 is 
amended as follows: 
■ a. Revise the Instructions for Lines 
601 and 602. 
■ b. Revise the first paragraph of the 
Instructions for Page 3. 


The revisions read as follows: 


Appendix A to Part 3500—Instructions 
for Completing HUD–1 and HUD–1a 
Settlement Statements; Sample HUD–1 
and HUD–1a Statements 


* * * * * 
Lines 601 and 602 are summary lines for 


the Seller. Enter the total in Line 420 on Line 
601. Enter the total in Line 520 on Line 602. 


* * * * * 
Page 3 


Comparison of Good Faith Estimate (GFE) 
and HUD–1/1A Charges 


The HUD–1/1–A is a statement of actual 
charges and adjustments. The comparison 
chart on page 3 of the HUD–1 must be 
prepared using the exact information and 
amounts for the services that were purchased 
or provided as part of the transaction, as that 
information and those amounts are shown on 
the GFE and in the HUD–1. If a service that 
was listed on the GFE was not obtained in 
connection with the transaction, pages 1 and 
2 of the HUD–1 should not include any 


amount for that service, and the estimate on 
the GFE of the charge for the service should 
not be included in any amounts shown on 
the comparison chart on Page 3 of the HUD– 
1. The comparison chart is comprised of 
three sections: ‘‘Charges That Cannot 
Increase’’, ‘‘Charges That Cannot Increase 
More Than 10%’’, and ‘‘Charges That Can 
Change’’. 


* * * * * 
Dated: July 1, 2011. 


Robert C. Ryan, 
Acting Assistant Secretary for Housing- 
Federal Housing Commissioner. 
[FR Doc. 2011–17230 Filed 7–8–11; 8:45 am] 


BILLING CODE 4210–67–P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 117 


[Docket No. USCG–2011–0626] 


RIN 1625–AA09 


Drawbridge Operation Regulation; Old 
River Channel of the Cuyahoga River, 
Cleveland, OH 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of temporary deviation 
from regulations. 


SUMMARY: The Commander, Ninth Coast 
Guard District, has issued a temporary 
deviation from the regulations 
governing the operation of the Willow 
Street Bridge at mile 1.02 across the Old 
River Channel of the Cuyahoga River in 
Cleveland, OH. The deviation is 
necessary to facilitate replacement of 
machinery that operates the bridge. This 
deviation allows the bridge to remain 
secured to masted navigation during the 
maintenance period. 
DATES: This temporary deviation is 
effective from January 31, 2012 through 
February 21, 2012. 
ADDRESSES: Documents mentioned in 
this preamble as being available in the 
docket, are part of docket USCG–2011– 
0626 and are available online by going 
to http://www.regulations.gov, inserting 
USCG–2011–0626 in the ‘‘Keyword’’ 
box, and then clicking ‘‘Search.’’ They 
are also available for inspection or 
copying at the Docket Management 
Facility (M–30), U.S. Department of 
Transportation, West Building Ground 
Floor, Room W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this temporary 
deviation, call or e-mail Mr. Lee D. 


Soule, Bridge Management Specialist, 
U.S. Coast Guard; telephone 216–902– 
6085, e-mail lee.d.soule@uscg.mil. If you 
have questions on viewing the docket, 
call Renee V. Wright, Program Manager, 
Docket Operations, telephone 202–366– 
9826. 


SUPPLEMENTARY INFORMATION: The 
Willow Street Bridge, at mile 1.02 across 
the Old River Channel of the Cuyahoga 
River, at Cleveland, Ohio, has a vertical 
clearance in the closed position of 12 
feet and a horizontal clearance of 150 
feet. There are no specific requirements 
for this bridge in Subpart B of 33 CFR 
117 and is therefore required to open on 
signal at all times. 


The bridge owner requested a 
temporary deviation from the 
regulations to facilitate the replacement 
of the bridge operating machinery. The 
work requires the bridge to be kept in 
the closed position. 


The Old River Channel of the 
Cuyahoga River serves a tug company, 
salt mine, road improvement, and 
construction facilities that import or 
export materials and services. One yacht 
club and two marinas are also located 
on this waterway. The Coast Guard 
coordinated with the bridge owner and 
the facilities on and adjacent to the 
waterway to establish the dates of this 
temporary deviation to be the least 
disruptive to their operations. 


Under this temporary deviation, the 
Willow Street Bridge will remain 
secured to masted navigation and will 
not be required to open for any vessel 
from January 31, 2012 through February 
21, 2012. Vessels able to pass under the 
bridge without an opening may do so at 
anytime. 


In accordance with 33 CFR 117.35(e), 
the bridge must return to its regular 
operating schedule immediately at the 
end of the designated time period. This 
deviation from the operating regulations 
is authorized under 33 CFR 117.35. 


Dated: June 28, 2011. 


Scot M. Striffler, 
Bridge Program Manager, Ninth Coast Guard 
District. 
[FR Doc. 2011–17257 Filed 7–8–11; 8:45 am] 


BILLING CODE 9110–04–P 
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reserve while still providing adequate 
funding to meet program expenses. 


This rule continues in effect the 
action that decreased the assessment 
obligation imposed on handlers. 
Assessments are applied uniformly on 
all handlers, and some of the costs may 
be passed on to producers. However, 
decreasing the assessment rate reduces 
the burden on handlers, and may reduce 
the burden on producers. 


In addition, the Committee’s meeting 
was widely publicized throughout the 
Washington potato industry and all 
interested persons were invited to 
attend the meeting and participate in 
Committee deliberations on all issues. 
Like all Committee meetings, the 
January 26, 2011, meeting was a public 
meeting and all entities, both large and 
small, were able to express views on 
this issue. 


In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the order’s information 
collection requirements have been 
previously approved by the Office of 
Management and Budget (OMB) and 
assigned OMB No. 0581–0178, 
Vegetable and Specialty Crops. No 
changes in those requirements as a 
result of this action are anticipated. 
Should any changes become necessary, 
they would be submitted to OMB for 
approval. 


This action imposes no additional 
reporting or recordkeeping requirements 
on either small or large Washington 
potato handlers. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 


USDA has not identified any relevant 
Federal rules that duplicate, overlap or 
conflict with this rule. 


Comments on the interim rule were 
required to be received on or before May 
31, 2011. No comments were received. 
Therefore, for reasons given in the 
interim rule, we are adopting the 
interim rule as a final rule, without 
change. 


To view the interim rule, go to: 
http://www.regulations.gov/#!document
Detail;D=AMS–FV–11–0012–0001. 


This action also affirms information 
contained in the interim rule concerning 
Executive Orders 12866 and 12988, and 
the E-Gov Act (44 U.S.C. 101). 


After consideration of all relevant 
material presented, it is found that 
finalizing the interim rule, without 
change, as published in the Federal 
Register (76 FR 18001, April 1, 2011) 
will tend to effectuate the declared 
policy of the Act. 


List of Subjects in 7 CFR Part 946 


Marketing agreements, Potatoes, 
Reporting and recordkeeping 
requirements. 


PART 946—IRISH POTATOES GROWN 
IN WASHINGTON [AMENDED] 


■ Accordingly, the interim rule 
amending 7 CFR part 946, which was 
published at 76 FR 18001 on April 1, 
2011, is adopted as a final rule, without 
change. 


Dated: July 12, 2011. 
Ellen King, 
Acting Administrator, Agricultural Marketing 
Service. 
[FR Doc. 2011–17881 Filed 7–14–11; 8:45 am] 


BILLING CODE P 


FEDERAL RESERVE SYSTEM 


12 CFR Part 202 


[Regulation B; Docket No. R–1408] 


RIN 7100–AD67 


Equal Credit Opportunity 


AGENCY: Board of Governors of the 
Federal Reserve System (Board). 
ACTION: Final rule. 


SUMMARY: Section 701 of the Equal 
Credit Opportunity Act (ECOA) requires 
a creditor to notify a credit applicant 
when it has taken adverse action against 
the applicant. The ECOA adverse action 
requirements are implemented in the 
Board’s Regulation B. Section 615(a) of 
the Fair Credit Reporting Act (FCRA) 
also requires a person to provide a 
notice when the person takes an adverse 
action against a consumer based in 
whole or in part on information in a 
consumer report. Certain model notices 
in Regulation B include the content 
required by both the ECOA and the 
FCRA adverse action provisions, so that 
creditors can use the model notices to 
comply with the adverse action 
requirements of both statutes. The Board 
is amending these model notices in 
Regulation B to include the disclosure 
of credit scores and related information 
if a credit score is used in taking adverse 
action. The revised model notices reflect 
the new content requirements in section 
615(a) of the FCRA as amended by 
section 1100F of the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act. 
DATES: These rules are effective August 
15, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Krista P. Ayoub, Counsel; Mandie K. 
Aubrey or Nikita M. Pastor, Senior 


Attorneys; or Catherine Henderson, 
Attorney, Division of Consumer and 
Community Affairs, (202) 452–3667 or 
(202) 452–2412, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551. 
For users of a Telecommunications 
Device for the Deaf (TDD) only, contact 
(202) 263–4869. 
SUPPLEMENTARY INFORMATION: 


I. Background 
The Equal Credit Opportunity Act 


(ECOA), 15 U.S.C. 1691 et seq., makes 
it unlawful for creditors to discriminate 
in any aspect of a credit transaction on 
the basis of sex, race, color, religion, 
national origin, marital status, or age 
(provided the applicant has the capacity 
to contract), because all or part of an 
applicant’s income derives from public 
assistance, or because an applicant has 
in good faith exercised any right under 
the Consumer Credit Protection Act. 
The Board’s Regulation B (12 CFR part 
202) implements the ECOA. 


Section 701(d) of the ECOA generally 
requires a creditor to notify a credit 
applicant against whom it has taken an 
adverse action. Under section 701(d)(6) 
of the ECOA, an adverse action 
generally means a denial or revocation 
of credit, a change in the terms of an 
existing credit arrangement, or a refusal 
to grant credit in substantially the 
amount or on substantially the terms 
requested. 


Section 615(a) of the FCRA, 15 U.S.C. 
1681m(a), also requires a person to 
provide an adverse action notice when 
the person takes an adverse action based 
in whole or in part on information in a 
consumer report. The definition of 
adverse action in section 603(k) of the 
FCRA incorporates, for purposes of 
credit transactions, the definition of 
adverse action under the ECOA. The 
adverse action provisions in both the 
ECOA and the FCRA require certain 
disclosures to be given to consumers. 


The ECOA adverse action provisions 
are implemented in Regulation B. There 
are no implementing regulations for the 
adverse action requirements of section 
615(a) of the FCRA. However, as 
explained in staff commentary that 
accompanies Regulation B, certain 
model notices in Regulation B include 
the content required by both the ECOA 
and the FCRA, so that persons can use 
the model notices to comply with the 
adverse action requirements of both 
statutes. 


On July 21, 2010, the Dodd-Frank 
Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act) was 
signed into law. Public Law 111–203, 
124 Stat. 1376. Section 1100F of the 
Dodd-Frank Act amends section 615(a) 
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1 Section 1100H of the Dodd-Frank Act provides 
that the amendments in Subtitle H of Title X, which 
includes Section 1100F, become effective on the 
‘‘designated transfer date.’’ The Secretary of the 
Treasury set the designated transfer date as July 21, 
2011. 75 FR 57252 (Sept. 20, 2010). 


2 Commenters also had until May 16, 2011 to 
provide comments on the Board’s analysis of the 
proposal under the Paperwork Reduction Act. 


of the FCRA to require creditors to 
disclose on FCRA adverse action notices 
a credit score used in taking any adverse 
action and information relating to that 
score. The effective date of these 
amendments is July 21, 2011.1 


On March 15, 2011, the Board 
proposed to amend the model adverse 
action notices in Regulation B that 
incorporate the content requirements of 
FCRA section 615(a) to reflect the new 
content requirements added by section 
1100F of the Dodd-Frank Act. 76 FR 
13896. The comment period closed on 
April 14, 2011.2 The Board received 
more than 30 comment letters regarding 
the proposal from banks and other 
creditors, industry trade associations, 
consumer groups, individual 
consumers, and others. After 
considering the comments received, 
pursuant to its authority in section 
703(a) of the ECOA, the Board is issuing 
revised model adverse action notices 
substantially as proposed. As revised, 
the adverse action model notices in 
Regulation B are consistent with the 
requirements of section 1100F of the 
Dodd-Frank Act to help facilitate 
compliance with that provision when it 
becomes effective. 


II. Section-by-Section Analysis 


Section 202.12(b)(4) 
In 2007, the Board redesignated 


§ 202.17 of Regulation B as § 202.16. See 
72 FR 63451, November 9, 2007. 
However, a reference to § 202.17 in 
§ 202.12(b)(4) was not revised to reflect 
the change. The Board is correcting the 
citation in § 202.12(b)(4) so that it refers 
to § 202.16. 


Appendix C to Part 202—Sample 
Notification Forms 


Under section 701(d) of the ECOA, a 
creditor must provide to applicants 
against whom adverse action is taken 
either: (1) A statement of reasons for 
taking the adverse action as a matter of 
course; or (2) a notification of adverse 
action which discloses the applicant’s 
right to a statement of reasons within 
thirty days after receipt by the creditor 
of a request made by the applicant 
within sixty days after the written 
notification. Section 615(a) of the FCRA 
requires a person to provide, in an 
adverse action notice, information 
regarding the consumer reporting 


agency that furnished the consumer 
report used in taking the adverse action. 
It also requires a person to disclose that 
a consumer has a right to a free 
consumer report and a right to dispute 
the accuracy or completeness of any 
information in a consumer report. 


Section 1100F of the Dodd-Frank Act 
amends section 615(a) of the FCRA to 
require that creditors disclose additional 
information on FCRA adverse action 
notices. The statute generally requires 
that a FCRA adverse action notice 
include: (1) A numerical credit score 
used in making the credit decision; (2) 
the range of possible scores under the 
model used; (3) up to four key factors 
that adversely affected the consumer’s 
credit score (or up to five factors if the 
number of inquiries made with respect 
to that consumer report is a key factor); 
(4) the date on which the credit score 
was created; and (5) the name of the 
person or entity that provided the credit 
score. 


Model Notices C–1 Through C–5 


General Content 


As explained in paragraph 2 of 
Appendix C to Part 202, model notices 
C–1 through C–5 may be used to comply 
with the adverse action provisions of 
both the ECOA and the FCRA. The 
Board is amending model notices C–1 
through C–5 substantially as proposed 
to incorporate the additional content 
requirements prescribed by section 
1100F of the Dodd-Frank Act. 


The Board proposed to revise Forms 
C–1 through C–5 to include, as 
applicable, a statement that the creditor 
obtained the consumer’s credit score 
from a consumer reporting agency 
named in the notice, and used the score 
in making the credit decision. The 
proposed model notices also contained 
language stating that a credit score is a 
number that reflects the information in 
the consumer’s consumer report, and 
that the consumer’s credit score can 
change, depending on how the 
information in the consumer report 
changes. The proposed model notices 
provided space for the creditor to 
include the content required under 
section 1100F of the Dodd-Frank Act 
that is specific to the consumer. This 
content includes: the consumer’s credit 
score, the date the credit score was 
created, the range of possible credit 
scores under the model used, and up to 
four key factors that adversely affected 
the consumer’s credit score (or up to 
five factors if the number of inquiries 
made with respect to that consumer 
report is a key factor). The Board also 
proposed additional changes to Form 


C–3 for clarity, which are discussed in 
more detail below. 


In the proposal, the Board noted that 
section 1100F of the Dodd-Frank Act 
requires a creditor to provide, if 
applicable, a consumer’s credit score 
and related information to a consumer, 
regardless of whether the creditor 
provides a statement of specific reasons 
for taking the adverse action or a 
disclosure of the applicant’s right to a 
statement of specific reasons for an 
adverse action. Therefore, a creditor 
would not comply with the adverse 
action provisions in section 1100F by 
providing the required FCRA 
disclosures only if a consumer responds 
with a request for a statement of specific 
reasons for an adverse action. As a 
result, proposed Form C–5 reflected the 
requirement to provide the disclosures 
required by section 615(a) of the FCRA, 
including the consumer’s credit score 
and key factors that adversely affected 
the consumer’s credit score, at the time 
a creditor provides a disclosure of the 
applicant’s right to a statement of 
specific reasons for the adverse action. 


The Board also proposed to amend 
comment 9(b)(2)–9 to clarify that the 
FCRA requires a creditor to disclose, as 
applicable, a credit score it used in 
taking adverse action along with related 
information, including up to four key 
factors that adversely affected the 
consumer’s credit score (or up to five 
factors if the number of inquiries made 
with respect to that consumer report is 
a key factor). Proposed comment 
9(b)(2)–9 also would have clarified that 
disclosing the key factors that adversely 
affected the consumer’s credit score 
under the FCRA does not satisfy the 
ECOA requirement to disclose specific 
reasons for denying or taking other 
adverse action on an application or 
extension of credit. 


In addition, the Board proposed to 
amend paragraph 2 of Appendix C to 
discuss the new disclosure requirements 
set forth in section 1100F of the Dodd- 
Frank Act. Paragraph 2 of Appendix C 
discusses the disclosure requirements of 
section 615 of the FCRA that are 
contained in Forms C–1 through C–5. 
Paragraph 2 explains that Form C–1 
contains the disclosures required by 
FCRA sections 615(a) and (b), and 
Forms C–2 through C–5 contain only the 
disclosures required by FCRA section 
615(a). 


Paragraph 2 as revised would also 
state that the combined ECOA–FCRA 
disclosures in Form C–1 through Form 
C–5 must state that a creditor obtained 
information from a consumer reporting 
agency that was considered in the credit 
decision. Consistent with section 1100F 
of the Dodd-Frank Act, the Board 
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proposed to revise the paragraph to state 
that the combined disclosure must also 
include, as applicable, a credit score 
used in taking adverse action along with 
related information. 


The Board received several comments 
on the proposed changes to the model 
forms, as discussed below. The Board 
did not receive comments on the 
proposed changes to comment 9(b)(2)–9 
or paragraph 2 of Appendix C. For the 
reasons discussed below, the final rule 
largely adopts the proposed changes to 
Appendix C and model forms C–1 
through C–5. For clarity, a revision has 
been made pertaining to the optional 
disclosure of contact information for the 
entity that provided the credit score. 
Comment 9(b)(2)–9 is also adopted as 
proposed. 


Contact information for the entity that 
provided the credit score. Several 
industry commenters asked that the 
Board add language to the model forms 
directing the consumer to the consumer 
reporting agency for more information 
about the credit score. The commenters 
believed that consumers may otherwise 
contact creditors with questions about 
their credit score, even if creditors are 
not in a position to answer those 
questions. 


The Board is adding optional 
language to the model forms that 
creditors may use to direct the 
consumer to the entity (which may be 
a consumer reporting agency or the 
creditor itself, for a proprietary score 
that meets the definition of a credit 
score) that provided the credit score for 
any questions about the credit score, 
along with the entity’s contact 
information. Because this language is 
optional, creditors may use or not use 
the additional language without losing 
the safe harbor provided under 
Regulation B and the ECOA. Paragraph 
2 of Appendix C is revised to clarify that 
the disclosure of the entity’s contact 
information is optional. 


Disclosure of source of credit score 
information. Some industry commenters 
expressed concern about the reference 
to ‘‘this consumer reporting agency’’ in 
the model form. One commenter 
requested that the Board provide 
flexibility to creditors to replace the 
general reference to ‘‘this consumer 
reporting agency’’ with a more specific 
reference to the name of the particular 
consumer reporting agency from which 
the creditor obtained the score being 
disclosed. This commenter noted that 
creditors need flexibility when a 
creditor bases its decision on reports 
from multiple consumer reporting 
agencies and only one score is disclosed 
on the adverse action notice. 


A creditor receives a safe harbor for 
compliance with Regulation B for 
proper use of the model forms. See 
paragraph 5 of Appendix C. Paragraph 
3 of Appendix C notes that the model 
forms are illustrative, however, and may 
not be appropriate for all creditors. The 
instructions provide examples of 
instances where a creditor would need 
to modify the model forms to ensure 
that they are accurate for the creditor’s 
purposes. Regulation B provides 
creditors flexibility to change the model 
forms as applicable and still receive the 
safe harbor provided in Regulation B, 
although creditors must make proper 
use of the model forms. 


When a creditor has based its adverse 
action decision on reports from multiple 
consumer reporting agencies, the Board 
thus expects that the creditor would 
replace the general reference to ‘‘this 
consumer reporting agency’’ with a 
more specific reference to the name of 
the consumer reporting agency from 
which the creditor obtained the score 
being disclosed, to avoid ambiguity and 
consumer confusion. Moreover, section 
1100F of the Dodd-Frank Act requires 
disclosure of the source of the credit 
score. The Board does not believe that 
a general reference to ‘‘this consumer 
reporting agency’’ would satisfy the 
requirements of the statute when a 
creditor has based its adverse action 
decision on reports from multiple 
consumer reporting agencies. 


Disclosure that credit score has been 
used. Model forms C–1 through C–5 
contain the following language: ‘‘We 
also obtained your credit score from this 
consumer reporting agency and used it 
in making our credit decision.’’ Some 
industry commenters requested that the 
Board revise this language to allow a 
creditor in all cases to disclose that the 
creditor ‘‘may have used’’ the credit 
score in making the credit decision 
because the commenters believe there 
are circumstances where it may be 
ambiguous whether a creditor used a 
credit score. For example, one 
commenter stated that if a creditor 
judgmentally evaluates a joint 
application, it might not be clear 
whether the underwriter used one of the 
co-applicants’ credit score. To ensure 
compliance with section 1100F of the 
Dodd-Frank Act, these commenters 
noted that many creditors may prefer to 
disclose the applicant’s credit score 
(along with related information) 
whenever they receive a score as part of 
the application process. To facilitate 
this, the commenters suggested that the 
Board change the new model language 
in Appendix C to indicate that the 
creditor ‘‘may have used’’ the credit 
score in making the credit decision. 


These commenters asserted that this 
revised language would allow creditors 
to provide credit score disclosures even 
if there is some ambiguity regarding 
whether a credit score was used in the 
credit decision without raising the 
question of whether the model language 
is accurate. 


The model forms do not include the 
suggested change. The commenters’ 
suggestion would result in all 
consumers receiving a disclosure stating 
that their credit score ‘‘may’’ have been 
used. The Board believes that modifying 
the language in model forms C–1 
through C–5 as suggested by 
commenters would likely confuse 
consumers, would not be consistent 
with the statute, and would 
substantially decrease the value of the 
disclosures for consumers. Creditors 
may still use the language in the model 
form stating that the creditor ‘‘used’’ a 
credit score (instead of ‘‘may have 
used’’), even if there is some ambiguity 
regarding whether a credit score 
obtained by the creditor was considered 
in a judgmental evaluation. As 
discussed further below, the Board does 
not believe that section 1100F of the 
Dodd-Frank Act sets a high threshold 
for what constitutes use of a credit 
score. 


Use of a credit score. In some cases, 
a creditor that is required to provide an 
adverse action notice under the FCRA 
may use a consumer report, but not a 
credit score, in taking the adverse 
action. Under section 1100F of the 
Dodd-Frank Act, a person is not 
required to disclose a credit score and 
related information if a credit score is 
not used in taking the adverse action. 
Therefore, the proposed amendments to 
Forms C–1 through C–5 generally were 
applicable only if a credit score was 
used in taking an adverse action. Some 
industry commenters stated that 
creditors should not be required to 
disclose credit score information when 
a creditor obtains but does not use a 
credit score, or when the credit score 
was not the primary cause of the 
adverse action decision. 


Section 1100F of the Dodd-Frank Act 
requires disclosure if a credit score was 
used in taking adverse action. A creditor 
that obtains a credit score and takes 
adverse action is required to disclose 
that score, unless the credit score played 
no role in the adverse action 
determination. If the credit score was a 
factor in the adverse action decision, 
even if it was not a significant factor, the 
creditor will have used the credit score 
for purposes of section 1100F of the 
Dodd-Frank Act. 


A trade association representing 
motor vehicle dealers submitted a 


VerDate Mar<15>2010 15:47 Jul 14, 2011 Jkt 223001 PO 00000 Frm 00004 Fmt 4700 Sfmt 4700 E:\FR\FM\15JYR1.SGM 15JYR1m
st


oc
ks


til
l o


n 
D


S
K


4V
P


T
V


N
1P


R
O


D
 w


ith
 R


U
LE


S







41593 Federal Register / Vol. 76, No. 136 / Friday, July 15, 2011 / Rules and Regulations 


comment letter asserting that in certain 
three-party transactions where the 
dealer is the original creditor, the dealer 
should not be subject to the 
requirements of section 1100F, because 
a third party that purchases the debt 
obligation from the dealer obtains the 
creditor score, rather than the dealer. 
This issue is outside the scope of this 
rulemaking under Regulation B and the 
ECOA, because it seeks an interpretation 
of the FCRA as it applies to a particular 
type of transaction. This issue is 
addressed, however, in the FCRA 
rulemaking under section 1100F of the 
Dodd-Frank Act published elsewhere in 
today’s Federal Register notice. 


Disclosure that no credit score is 
available. In some cases, a creditor may 
try to obtain a credit score for an 
applicant, but the applicant may have 
insufficient credit history for the 
consumer reporting agency to generate a 
credit score. One commenter asked that 
the creditor have the option to provide 
the applicant notice that no credit score 
was available from a consumer reporting 
agency in the space available for the 
credit information disclosure. 


Section 1100F only applies when a 
creditor uses a credit score in taking 
adverse action. The creditor cannot 
disclose credit score information if an 
applicant has no credit score. Nothing 
in section 1100F of the Dodd-Frank Act 
prevents a creditor, however, from 
providing the applicant notice that no 
credit score was available from a 
consumer reporting agency, although 
section 1100F does not require such 
notice. 


Key factors. Several industry 
commenters argued that creditors 
should have flexibility to disclose only 
factors that substantially affected the 
credit score. They asserted that 
requiring creditors to disclose the top 
four key factors (or five factors if the 
number of inquiries made with respect 
to that consumer report is a key factor) 
is burdensome and expensive for 
creditors, is confusing and will be of 
limited value to consumers. In contrast, 
one commenter stated that creditors 
should be required to disclose all factors 
that affected the credit score, not just 
the top four (or five) key factors. 


Section 1100F of the Dodd-Frank Act 
expressly requires disclosure of the top 
four (or five) key factors that adversely 
affected the credit score, whether or not 
the effect was substantial. A person 
taking adverse action must provide the 
consumer the information set forth in 
subparagraphs (B) through (E) of section 
609(f)(1) of the FCRA. Section 
609(f)(1)(C) of the FCRA requires 
disclosure of all of the key factors that 
adversely affected the credit score in the 


model used, up to four, subject to 
section 609(f)(9) of the FCRA, which 
states that if the key factors that 
adversely affected the credit score 
include the number of inquiries made 
with respect to the consumer report, the 
‘‘number of inquiries’’ must be 
disclosed as a key factor. 


An industry commenter requested 
clarification that a creditor is permitted 
to rely on and disclose the key factors 
provided by consumer reporting 
agencies, without verification by the 
creditor. The commenter further asked 
for guidance in the event that a 
consumer reporting agency does not 
provide the key factors with the score. 


Under section 615(a) of the FCRA as 
amended by section 1100F of the Dodd- 
Frank Act, the person taking adverse 
action is responsible for providing the 
credit score disclosure, including the 
key factors adversely affecting the credit 
score. If a creditor is using a credit score 
purchased from a consumer reporting 
agency, the consumer reporting agency 
is in the best position to identify the key 
factors that affected the score, and the 
creditor could rely on that information 
in its disclosure to consumers. The 
Board acknowledges, however, that the 
contractual arrangements between 
creditors and consumer reporting 
agencies may vary as to how creditors 
will receive the credit score information 
necessary to comply with section 1100F. 
The imposition of requirements on 
consumer reporting agencies is not 
within the scope of this rulemaking 
under the ECOA. 


The proposed amendment to 
comment 9(b)(2)–9 clarified that 
disclosing the key factors that adversely 
affected the consumer’s credit score 
does not satisfy the ECOA requirement 
to disclose specific reasons for denying 
or taking other adverse action on an 
application or extension of credit. Some 
industry commenters suggested that 
creditors only disclose either the key 
factors adversely affecting the 
consumer’s credit score or the specific 
reasons for the adverse action decision, 
but not both. Other industry 
commenters asked that creditors be 
permitted to provide the list of key 
factors or specific reasons only once 
when the key factors that adversely 
affected the consumer’s credit score are 
the same as the specific reasons for 
taking adverse action. Commenters 
suggested making a cross-reference to 
the first list rather than providing a 
second list. 


As explained in the proposed rule, the 
Board recognizes that a key factor(s) that 
adversely affected the consumer’s credit 
score may be the same as a specific 
reason(s) for denying credit or taking 


other adverse action. However, some 
specific reasons for taking adverse 
action may be unrelated to a consumer’s 
credit score, such as reasons related to 
the consumer’s income, employment, or 
residency. Therefore, the Board 
continues to believe the disclosure of 
both the key factors that adversely 
affected the consumer’s credit score and 
the specific reasons for denying credit 
or taking other adverse action is 
necessary to fulfill the separate 
requirements of the ECOA and the 
FCRA. The Board believes providing 
separate lists, and thus distinguishing 
factors that adversely affected the credit 
score from reasons for the adverse 
action determination, will be more 
useful and clearer for consumers. 


Number of inquiries. Several industry 
commenters suggested that creditors not 
be required to disclose the ‘‘number of 
inquiries’’ as a key factor that adversely 
affected the credit score if the number 
of inquiries is not one of the top four 
key factors. In these cases, the 
commenters said that the effect of the 
number of inquiries on the credit score 
is marginal, so that disclosing the 
‘‘number of inquiries’’ as a key factor 
may be confusing to consumers. 


As discussed above, section 609(f)(9) 
of the FCRA states that if the number of 
inquiries is a key factor that adversely 
affected the consumer’s credit score, 
that factor must be disclosed pursuant 
to section 609(f)(1)(C) of the FCRA, 
without regard to the numerical 
limitation. The FCRA accordingly 
requires disclosure of the ‘‘number of 
inquiries’’ as a key factor, regardless of 
whether it is one of the top four key 
factors. 


Model Form C–3 
In addition to the content added to 


each of Forms C–1 through C–5, the 
Board proposed to amend Form C–3 for 
clarity. Form C–3 is a model notice that 
can be used by creditors that use a 
proprietary credit scoring system in 
taking adverse action. Proprietary scores 
are those developed by or for a 
particular creditor, as opposed to those 
developed by consumer reporting 
agencies or by a scoring company for 
use by multiple creditors. In the 
proposal, the Board explained that 
discussing two different types of credit 
scoring systems on Form C–3 could be 
confusing for consumers. 


The Board proposed to amend Form 
C–3 to clarify the differences between a 
proprietary score and a credit score 
obtained from a consumer reporting 
agency. The proposed form allowed 
creditors to remove the reference to 
credit scoring in the title of the form. 
The proposed text permitted creditors to 
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clarify that the consumer’s application 
was processed by a system that assigns 
a numerical value to the various items 
of information the creditor considers 
when evaluating the consumer’s 
application, rather than a credit scoring 
system. The proposed form also added 
topic headings to help distinguish a 
proprietary score from a credit score 
obtained from a consumer reporting 
agency when both types of scores are 
used in making the credit decision. As 
explained in the supplemental 
information to the proposal, a person 
may amend, at its option, Form C–3 to 
remove the references to a credit scoring 
system and add the additional headings, 
even if the creditor did not use both a 
proprietary score and a credit score 
obtained from a consumer reporting 
agency in taking adverse action. Form 
C–3 should help distinguish proprietary 
scores from credit scores obtained from 
consumer reporting agencies, even if 
both scores are not used in taking 
adverse action. For the reasons 
discussed below, the final rule adopts 
these additional changes to Form C–3. 


Proprietary scores. Several industry 
commenters specifically asked for 
guidance on when a proprietary score 
would be deemed a credit score for 
purposes of disclosure under section 
1100F of the Dodd-Frank Act. These 
commenters also asked for clarification 
on what information a creditor should 
disclose under section 1100F when a 
creditor uses a proprietary score in 
taking adverse action. Some industry 
commenters indicated that a proprietary 
score should not be required to be 
disclosed under section 1100F of the 
Dodd-Frank Act because Congress 
intended for this provision to apply 
only to credit scores that are obtained 
from consumer reporting agencies, and 
disclosing proprietary scores would be 
confusing to consumers. Consumer 
advocates suggested that all proprietary 
scores, in particular credit-based 
insurance scores, be subject to 
disclosure under section 1100F. 


‘‘Credit score’’ for purposes of section 
1100F of the Dodd-Frank Act is defined 
to have the same meaning as in section 
609(f)(2)(A) of the FCRA, 15 U.S.C. 
1681g(f)(2)(A). Specifically, section 
609(f)(2)(A) of the FCRA defines a credit 
score to mean ‘‘a numerical value or a 
categorization derived from a statistical 
tool or modeling system used by a 
person who makes or arranges a loan to 
predict the likelihood of certain credit 
behaviors, including default.’’ 
Accordingly, scores not used to predict 
the likelihood of certain credit 
behaviors, however, such as insurance 
scores or scores used to predict the 
likelihood of false identity, are not 


credit scores by definition, and thus are 
not required to be disclosed. 


Most credit scores that meet the FCRA 
definition are scores that a creditor 
obtains from a consumer reporting 
agency. Section 609(f)(2)(A) of the FCRA 
specifically excludes some—but not 
all—proprietary scores. Some lenders 
develop their own ‘‘proprietary’’ scores 
that may be based on one or more 
factors other than information in the 
consumer’s credit report. For example, 
the definition of credit score does not 
include any mortgage score or rating of 
an automated underwriting system that 
considers one or more factors in 
addition to credit information, 
including the loan-to-value ratio, the 
amount of down payment, or the 
financial assets of a consumer. 


If a creditor uses a proprietary score 
that is based on one or more factors that 
are not information obtained from a 
consumer reporting agency, this 
proprietary score is not a credit score for 
purposes of section 1100F of the Dodd- 
Frank Act and thus does not need to be 
disclosed to the consumer. However, if 
the proprietary score is the basis for the 
adverse action, the creditor would be 
required to disclose the reasons the 
consumer did not score well compared 
to other applicants. See § 202.9(a)(2)(i). 
The creditor may disclose those reasons 
in the ‘‘Reasons for Denial of Credit’’ 
section of Form C–3. 


If a creditor uses a proprietary score 
that does not meet the definition of a 
credit score for purposes of section 
609(f)(2)(A) of the FCRA and does not 
use a credit score from a consumer 
reporting agency, the creditor would not 
be required to comply with section 
1100F of the Dodd-Frank Act, because 
the creditor would not have used a 
credit score, as defined by section 
609(f)(2)(A) of the FCRA, in taking any 
adverse action. In that case, a creditor 
may use Form C–3, deleting the heading 
and information about the consumer’s 
credit score. A creditor may amend 
Form C–3, at its option, to add the 
additional headings and remove the 
references to a credit scoring system, 
even through the creditor did not use a 
credit score in taking adverse action. 
Form C–3 should help distinguish 
proprietary scores from credit scores 
obtained from consumer reporting 
agencies, even if both scores are not 
used in taking adverse action. 


If the creditor uses both a proprietary 
score that does not meet the definition 
of a credit score and a credit score from 
a consumer reporting agency in taking 
adverse action, the creditor is only 
required to disclose the credit score 
from the consumer reporting agency 
under section 1100F of the Dodd-Frank 


Act. The creditor may use the 
‘‘Information About Your Credit Score’’ 
section of Form C–3 to disclose the 
credit bureau score. Likewise, if a 
creditor uses a credit score from a 
consumer reporting agency as an input 
to a proprietary score but the 
proprietary score itself is not a credit 
score as defined in section 609(f)(2)(A) 
of the FCRA, the creditor would 
disclose the credit score from the 
consumer reporting agency per the 
requirements of section 1100F of the 
Dodd-Frank Act. Again, the creditor 
may use the ‘‘Information About Your 
Credit Score’’ section of Form C–3 to 
disclose the credit bureau score. 


In contrast, a creditor in taking 
adverse action may have used a 
proprietary score that only includes 
information obtained from a consumer 
reporting agency. In that case, the 
proprietary score would be a credit 
score under section 609(f)(2)(A) of the 
FCRA. In such cases, the creditor is 
required to comply with section 1100F 
of the Dodd-Frank Act and may use 
Form C–3. As noted in paragraph 3 of 
Appendix C, the model forms are 
illustrative and may not be appropriate 
for all creditors. Creditors should thus 
modify Form C–3 as necessary. 
Specifically, the creditor should modify 
the ‘‘Information about Your Credit 
Score’’ section in Form C–3 to reflect 
that the creditor did not obtain a credit 
score from a consumer reporting agency, 
but rather used a proprietary score that 
met the definition of a credit score 
under section 609(f)(2)(A) of the FCRA 
in taking adverse action. The creditor 
should disclose the value of the 
proprietary score, the date, the range of 
proprietary scores, and the key factors 
adversely affecting the consumer’s 
proprietary score. 


Commenters also asked for guidance 
on what information to disclose under 
section 1100F of the Dodd-Frank Act 
when a creditor uses both a proprietary 
score that meets the definition of a 
credit score, and a credit score from a 
consumer reporting agency in taking 
adverse action. If the proprietary score 
is the basis for the adverse action, under 
Regulation B the creditor would be 
required to disclose the reasons the 
consumer did not score well compared 
to other applicants, for the proprietary 
score. See § 202.9(a)(2)(i). The creditor 
may disclose those reasons in the 
‘‘Reasons for Denial of Credit’’ section of 
Form C–3. In addition, under the FCRA 
the creditor must disclose one of the 
scores that it used in taking adverse 
action and may do so in the 
‘‘Information About Your Credit Score’’ 
section in Form C–3. If the creditor 
chooses to disclose the proprietary 
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score, it would amend Form C–3 as 
discussed above. If the creditor chooses 
to disclose the credit score from a 
consumer reporting agency, the creditor 
would disclose the value of the credit 
score, the date, the range of credit 
scores, and the key factors adversely 
affecting the consumer’s credit score. 


Other comments on Form C–3. One 
commenter highlighted language in 
Form C–3 that describes a proprietary 
score as based on the repayment 
histories of a large number of the 
creditor’s consumers. The commenter 
thought it potentially misleading to 
indicate that a proprietary score is only 
based on repayment histories rather 
than on an evaluation of different 
categories. The commenter asked that 
the Board revise Form C–3 so that 
consumers clearly understand the 
difference between proprietary and 
other scores. 


This issue is outside the narrow scope 
of this rulemaking to revise the model 
forms consistent with section 1100F of 
the Dodd-Frank Act. Moreover, the 
model forms are illustrative and may 
not be appropriate for all creditors. See 
paragraph 3 of Appendix C. The 
instructions to the model forms provide 
examples of when a creditor should 
amend the forms to ensure that they 
accurately reflect the creditor’s actual 
practices. See paragraph 4 of Appendix. 
If a proprietary score is not solely based 
on the repayment histories of a large 
number of the creditor’s consumers, the 
creditor can amend the language to 
describe what the proprietary score is 
based on. Further, Form C–3 includes a 
disclosure of the principal reasons why 
a consumer’s proprietary score is lower 
than the scores for the creditor’s other 
consumers. This list of reasons may 
provide consumers with a fuller 
understanding of the difference between 
proprietary and other scores. 


Form of the Notices 
As discussed above, the Board 


proposed to revise Forms C–1 through 
C–5 to incorporate disclosures required 
by section 1100F of the Dodd-Frank Act 
and include, as applicable, a statement 
that the creditor obtained the 
consumer’s credit score from a 
consumer reporting agency named in 
the notice, and used the score in making 
the credit decision. The proposed model 
notices also stated that a credit score is 
a number that reflects the information in 
the consumer’s consumer report, and 
that the consumer’s credit score can 
change, depending on how the 
information in the consumer report 
changes. The proposed model notices 
provided space for the creditor to 
include the content required under 


section 1100F of the Dodd-Frank Act 
that is specific to the consumer. This 
content includes: The consumer’s credit 
score, the date the credit score was 
created, the range of possible credit 
scores under the model used, and up to 
four key factors that adversely affected 
the consumer’s credit score (or up to 
five factors if the number of inquiries 
made with respect to that consumer 
report is a key factor). 


The Board proposed to include these 
new disclosures primarily in a narrative 
format. In addition, the Board proposed 
to add this additional information to the 
end of the model forms, after 
information related the reasons for why 
adverse action was taken, and a 
statement that the creditor obtained 
information from a consumer reporting 
agency. 


The Board received several comments 
on the format of the proposed model 
forms, as discussed in more detail 
below. For the reasons discussed below, 
the final rule retains the format of the 
credit score information in the model 
forms, as proposed. 


Order of content. An industry 
commenter asked that the credit score 
information precede information 
regarding the consumer report in the 
model forms. The final rule retains the 
order of the content of the model forms 
as proposed. The Board believes that it 
is appropriate to disclose the 
information related to consumer reports 
first because the primary purpose of the 
adverse action notices is to alert 
consumers that adverse action was 
taken as a result of their consumer 
reports. 


Further, in the proposed format the 
content logically progresses from more 
general consumer report information to 
more specific credit score information. 
In addition, because a creditor may still 
use Forms C–1 through C–5 when the 
creditor does not use the consumer’s 
credit score in taking adverse action, 
providing the credit score information 
after the consumer report information 
will promote ease of use for creditors. 
Because the credit score information 
comes at the end of Forms C–1 through 
C–5, it may be easier for a creditor to 
delete that information from the forms 
in cases where the creditor did not use 
a credit score in taking adverse action. 


Disclosing credit score information on 
a separate document. Several industry 
commenters requested a model form 
that consumer reporting agencies could 
use to provide creditors the credit score 
information needed for adverse action 
notices under section 1100F of the 
Dodd-Frank Act. These commenters 
asked that creditors be permitted to 
attach the consumer reporting agency’s 


form to their adverse action notices, and 
provide both documents to the 
consumer. These commenters did not 
believe that the creditor should be 
required to integrate the credit score 
information into its adverse action 
notice. 


Section 615(a)(1) of the FCRA requires 
a creditor to provide notice of adverse 
action to consumers against whom it 
takes adverse action based in whole or 
in part on information contained in a 
consumer report. Section 1100F of the 
Dodd-Frank Act amended Section 
615(a) to require a creditor to provide 
such consumers credit score 
information. Providing a form with 
credit score information separately from 
an adverse action notice does not appear 
to be consistent with the legislation. 


Use of graphs or table formats. Some 
industry commenters requested that 
creditors be permitted to use a graph or 
table format to provide the information 
in the model forms without losing the 
safe harbor for compliance with 
Regulation B. These commenters 
asserted that graphs, tables, and other 
visual devices may be clearer and more 
useful to consumers. 


To comply with Regulation B, a 
creditor must provide the required 
disclosures in a clear and conspicuous 
manner, in a reasonably understandable 
format that does not obscure the 
required information. See § 202.4(d)(1). 
Use of a different format from the model 
forms, such as by adding graphs or 
tables, could meet this standard for 
compliance with the regulation, but this 
would be determined on a case by case 
basis. 


Substitute Notices and Combined 
Notices 


As discussed above, section 1100F of 
the Dodd-Frank Act amends section 
615(a) of the FCRA to require creditors 
to disclose on FCRA adverse action 
notices a credit score used in taking any 
adverse action and information relating 
to that score. Creditors might, however, 
disclose credit score information to 
consumers to satisfy other disclosure 
requirements. Specifically, in January 
2010, the Board and the Federal Trade 
Commission (the Agencies) published 
final rules to implement the risk-based 
pricing provisions in section 311 of the 
Fair and Accurate Credit Transactions 
Act of 2003 (FACT Act), which 
amended the FCRA (January 2010 Final 
Rule). 75 FR 2724. The January 2010 
Final Rule generally requires a creditor 
to provide a risk-based pricing notice to 
a consumer when the creditor uses a 
consumer report to grant or extend 
credit to the consumer on material terms 
that are materially less favorable than 
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the most favorable terms available to a 
substantial proportion of consumers 
from or through that creditor. See 
§ 222.72; § 640.3. The January 2010 
Final Rule provides exceptions to the 
requirements to provide general risk- 
based pricing notices for persons that 
provide certain credit score disclosure 
notices to consumers who request credit 
(so called ‘‘credit score disclosure 
exception notices’’). See §§ 222.74(d), 
(e), and (f); §§ 640.5(d), (e), and (f). In 
addition, section 609(g) of the FCRA 
requires creditors to provide credit score 
information to consumers applying for 
loans secured by one to four units of 
residential real property. 


For loans secured by one to four units 
of residential real property, the credit 
score disclosure exemption notice 
would be required to be provided to the 
consumer concurrently and combined 
with the notice required by section 
609(g) of the FCRA, but in any event, at 
or before consummation of a closed-end 
credit transaction or before the first 
transaction under an open-end credit 
plan. § 222.74(d)(3). Section 609(g)(1) of 
the FCRA states that the notice required 
by that subsection must be provided to 
the consumer ‘‘as soon as reasonably 
practicable.’’ In the January 2010 Final 
Rule, the Agencies noted that industry 
practice is generally to provide the 
credit score disclosure within three 
business days of obtaining a credit score 
and the Agencies would expect the 
integrated disclosure generally would be 
provided within the same timeframe. 75 
FR 2741. For loans not secured by one 
to four units of residential real property, 
the credit disclosure exemption notice 
must be provided to the consumer as 
soon as reasonably practicable after the 
credit score has been obtained, but in 
any event at or before consummation in 
the case of closed-end credit or before 
the first transaction is made under an 
open-end credit plan. § 222.74(e)(3). 


Some industry commenters asked the 
Board to clarify that if a creditor 
provides credit score exception notices 
or section 609 notices to consumers, the 
creditor would not be required to 
include the disclosures required by 
section 1100F of the Dodd-Frank Act in 
the adverse action notice. One industry 
commenter also requested that the 
Board clarify that a creditor is allowed 
to combine the section 609(g) notice 
with an adverse action notice. For the 
reasons discussed below, the Board does 
not believe a creditor would comply 
with the FCRA adverse action 
provisions in section 1100F by 
providing a credit score disclosure 
exception notice or section 609(g) 
notice. In addition, the Board does not 
believe that the 609(g) notice may be 


integrated into a FCRA adverse action 
notice. 


Substitute notices. One industry 
commenter asked the Board to clarify 
that if a creditor provides credit score 
disclosure exception notices in 
connection with all loan applications, 
the creditor would not be required to 
include the credit score disclosures 
required by section 1100F of the Dodd- 
Frank Act in the adverse action notice. 


In addition, one industry commenter 
suggested that if a creditor provides 
consumers with the disclosures required 
by section 609(g) of the FCRA, the 
creditor should not be required to 
disclose credit score information under 
section 1100F of the Dodd-Frank Act in 
the adverse action notice. This 
commenter noted that the credit score 
might change between the 609(g) 
disclosure and adverse action notice, 
leading to consumer confusion. The 
commenter argued that Congress likely 
did not intend consumers to receive 
multiple credit disclosures in 
connection with a single transaction. 


The Board does not believe a creditor 
would comply with the FCRA adverse 
action provisions by providing a credit 
score disclosure exception notice or 
section 609(g) notice. These notices 
provide different information and have 
different timing requirements than the 
adverse action notice. In addition, the 
credit score disclosed on the credit 
score disclosure exception notice or 
section 609(g) notice might not be the 
credit score used in taking adverse 
action. For example, for purposes of the 
credit score disclosure exception notice, 
if a person uses a credit score that was 
not created by a consumer reporting 
agency, such as a proprietary score, that 
person is permitted to disclose either 
the proprietary score or a credit score it 
obtained from an entity regularly 
engaged in the business of selling credit 
scores, even if the latter credit score was 
not used in the credit decision. 
Nonetheless, in that circumstance, the 
FCRA adverse action notice must 
contain the proprietary score under 
1100F. As discussed above, if a creditor 
uses a proprietary ‘‘credit’’ score in 
taking adverse action and does not use 
a credit score from a consumer reporting 
agency, the creditor must disclose 
information about the proprietary score 
under section 1100F. 


Combined notices. One industry 
commenter requested that the Board 
clarify that a creditor is allowed to 
combine the section 609(g) notice with 
a FCRA adverse action notice. The 
Board does not believe a creditor would 
comply with the FCRA adverse action 
provisions by combining the section 
609(g) notice with an adverse action 


notice for the reasons discussed above. 
In addition, the Board believes that 
allowing the section 609(g) notice to be 
combined with the adverse action notice 
might detract consumers from the 
primary purposes of the adverse action 
notice, which is to notify the consumer 
that adverse action has been taken. 


Co-Applicants 


Several industry commenters asked 
who should receive an adverse action 
notice when a credit application 
involves multiple applicants. These 
commenters stated that applicants 
should not receive each other’s credit 
scores. They also recommended adding 
language to the model forms to indicate 
that for co-applicants, the adverse action 
decision may be based on either or both 
of the applicants’ credit information. 
They explained that such language 
would decrease consumer confusion, 
since an applicant with an excellent 
credit profile who receives an adverse 
action notice may not realize that the 
adverse action decision may have been 
made because of the co-applicant’s 
credit profile. 


Section 202.9(f) of Regulation B 
permits a creditor to provide an adverse 
action notice to only one applicant, and 
requires a creditor to provide an adverse 
action notice to the primary applicant, 
when a primary applicant is readily 
apparent. In contrast, section 615(a) of 
the FCRA requires a creditor to provide 
the disclosures mandated by that 
section to ‘‘any consumer’’ against 
whom adverse action is taken, if the 
adverse action is based in whole or in 
part on information from a consumer 
report. The FCRA’s reference to ‘‘any 
consumer’’ would seem to include co- 
applicants. Given privacy and customer 
relations concerns, the Board expects 
that creditors would generally provide 
separate FCRA adverse action notices to 
each applicant with only the 
individual’s credit score on each notice. 


As discussed above, several 
commenters recommended adding 
language to the model forms to indicate 
that for co-applicants, the adverse action 
decision may be based on either or both 
of the applicants’ credit information. 
The Board believes that providing this 
additional language on the model forms 
would complicate the disclosures 
without providing a substantial benefit 
to consumers. An applicant with strong 
credit who receives an adverse action 
notice will likely understand that the 
adverse action decision was based on 
the co-applicant’s credit information or 
will contact the creditor to inquire. 
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3 Rule writing authority under the FCRA will 
transfer to the CFPB on July 21, 2011. 


Guarantors and Co-Signers 


An application may involve a 
guarantor or co-signer. Some industry 
commenters asked whether a guarantor 
or co-signer should receive an adverse 
action notice. These commenters also 
asked whether the guarantor’s or co- 
signer’s credit score should be disclosed 
to the applicant, where the creditor uses 
the guarantor’s or co-signer’s credit 
score in taking adverse action. 


Under section 701(d)(6) of the ECOA 
and § 202.2(c) of Regulation B, only an 
applicant can experience adverse action. 
Further, a guarantor or co-signer is not 
deemed an applicant under § 202.2(e). 
Sections 603(k)(1)(A) and 603(k)(1)(B)(2) 
of the FCRA provide that adverse action 
has the same meaning for purposes of 
the FCRA as is provided in the ECOA 
and Regulation B in the context of a 
credit application. Therefore, a 
guarantor or co-signer would not receive 
an adverse action notice under the 
ECOA or the FCRA. The credit applicant 
would, however, receive an adverse 
action notice, even if the adverse action 
decision is made solely based on 
information in the guarantor’s or co- 
signer’s consumer report. Section 1100F 
of the Dodd-Frank Act does not address 
whether, in this circumstance, the 
adverse action notice received by an 
applicant under the FCRA should 
include a guarantor or co-signer’s credit 
score. The Board does not believe, 
however, that Congress intended for an 
individual to receive another 
individual’s credit score. Section 
609(f)(2) of the FCRA associates a credit 
score with a particular individual. The 
Board accordingly believes that a 
guarantor or co-signer’s credit score 
should not be disclosed to an applicant 
in an adverse action notice. 


Multiple Scores 


Some creditors may obtain multiple 
credit scores from consumer reporting 
agencies in connection with their 
underwriting processes. A creditor may 
use one or more of those scores in taking 
adverse action. Section 1100F of the 
Dodd-Frank Act only requires a person 
to disclose a single credit score used in 
taking adverse action. 


When a creditor obtains multiple 
scores but only uses one in making the 
decision, the creditor must disclose the 
credit score that it used. Commenters 
asked what credit score or scores 
creditors should disclose when creditors 
use multiple scores in taking adverse 
action, for example, from different 
consumer reporting agencies. Section 
1100F of the Dodd-Frank Act does not 
specify what credit score should be 
disclosed in such cases, but only 


requires a person to disclose a single 
credit score that is used by the person 
in making the credit decision. A creditor 
would comply with the statute by 
disclosing any of the credit scores that 
it used. The Board expects that creditors 
will have policies and procedures to 
determine which of the multiple credit 
scores was used in taking adverse 
action. For instance, a creditor could 
have policies and procedures specifying 
that: (1) When the creditor obtains or 
creates multiple credit scores but only 
uses one of those credit scores in taking 
adverse action, for example, by using 
the low, middle, high, or most recent 
score, the creditor would disclose that 
credit score and information relating to 
that credit score; and (2) when a creditor 
uses multiple credit scores in taking 
adverse action, for example, by 
computing the average of all the credit 
scores obtained, the creditor would 
disclose any one of those credit scores 
and information relating to the credit 
score. 


Because credit scoring models may 
differ considerably in nature and the 
range of scores used, consumers would 
not necessarily benefit if they receive 
and try to compare multiple scores. 
Disclosing multiple credit scores could 
confuse consumers who do not 
understand the differences, which might 
lessen the value of the section 1100F 
disclosures. Moreover, section 1078(a) 
of the Dodd-Frank Act requires the 
Consumer Financial Protection Bureau 
(CFPB) to conduct a study of the 
different credit scoring systems, and 
whether these variations disadvantage 
consumers. The CFPB’s study might 
develop a record that could serve as the 
basis for reconsidering this issue in a 
future rulemaking. 


Adverse Actions Not Limited to Credit 
An industry commenter asked 


whether credit score information under 
section 1100F of the Dodd-Frank Act 
must be disclosed in FCRA adverse 
action notices for non-lending products. 
This commenter notes that the 
definition of ‘‘credit score’’ for purposes 
of section 1100F of the Dodd-Frank Act 
refers to a credit score ‘‘used by a person 
who makes or arranges a loan.’’ The 
commenter asserted argued that 
Congress intended to limit the section 
1100F disclosures to credit decisions. 


Section 202.2(c) of the ECOA limits 
the definition of adverse action to 
decisions regarding credit. The FCRA, 
however, does not include such a 
limitation. See section 603(k)(1) of the 
FCRA. The FCRA therefore applies to 
adverse action decisions related to 
credit, but also decisions regarding, for 
example, a deposit account, insurance 


product, or employment. Although a 
credit score may generally be used in 
making or arranging loans, a credit score 
may also be used in taking adverse 
action not related to credit. The Board 
believes that a person would need to 
disclose a credit score obtained from a 
consumer reporting agency as part of the 
adverse action notice as set forth in 
section 1100F of the Dodd Frank Act, 
even if the person used the credit score 
to take adverse action for a non-lending 
product. In requiring credit score 
disclosures, section 1100F does not state 
that the credit score disclosures are only 
required for adverse action decisions 
related to credit. 


Implementation Date 
Some industry commenters asked that 


the Board delay the rule’s 
implementation date by 6 months to at 
least 12 months. One commenter 
suggested that the Board stay the 
rulemaking, and let the CFPB finalize 
the rule.3 Another commenter requested 
that creditors should receive a safe 
harbor for using the proposed model 
forms until creditors can implement the 
requirements in the final rule. 


Section 1100F of the Dodd-Frank Act 
is self-effectuating and will become 
legally effective on July 21, 2011, even 
if there are no implementing rules or 
model forms. To provide guidance to 
institutions in establishing their 
compliance programs, this final rule 
will become effective 30 days after the 
date of publication in the Federal 
Register. 


III. Regulatory Analysis 


A. Paperwork Reduction Act 
In accordance with the Paperwork 


Reduction Act of 1995 (PRA) (44 U.S.C. 
3501–3521; 5 CFR part 1320 Appendix 
A.1), the Board reviewed the final 
rulemaking under the authority 
delegated to the Board by the Office of 
Management and Budget (OMB). The 
collection of information that is 
required by this final rulemaking is 
found in 12 CFR part 202. In addition, 
as permitted by the PRA, the Board will 
extend for three years the current 
recordkeeping and disclosure 
requirements in connection with 
Regulation B. The Board may not 
conduct or sponsor, and an organization 
is not required to respond to, this 
information collection unless it displays 
a currently valid OMB control number. 
The OMB control number is 7100–0201. 


Section 703(a)(1) of the Equal Credit 
Opportunity Act (15 U.S.C. 1691b(a)(1)) 
authorizes the Board to issue regulations 
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4 U.S. Small Business Administration, Table of 
Small Business Size Standards Matched to North 
American Industry Classification System Codes, 
available at http://www.sba.gov/idc/groups/public/ 
documents/sba_homepage/serv_sstd_tablepdf.pdf. 


to carry out the provisions of the Act. 
The purpose of the Act is to ensure that 
credit is made available to all 
creditworthy customers without 
discrimination on the basis of race, 
color, religion, national origin, sex, 
marital status, age (provided the 
applicant has the capacity to contract), 
receipt of public assistance income, or 
the fact that the applicant has in good 
faith exercised any right under the 
Consumer Credit Protection Act (15 
U.S.C. 1600 et seq.). This information 
collection is mandatory. 


Regulation B applies to all types of 
creditors, not just State member banks. 
However, under the PRA, the Board 
accounts for the burden of the 
paperwork associated with the 
regulation only for entities that are 
supervised by the Board. Appendix A of 
Regulation B defines these creditors as 
State member banks, branches and 
agencies of foreign banks (other than 
federal branches, federal agencies, and 
insured state branches of foreign banks), 
commercial lending companies owned 
or controlled by foreign banks, and 
organizations operating under section 
25 or 25A of the Federal Reserve Act. 
Other federal agencies account for the 
paperwork burden for the institutions 
they supervise. Creditors are required to 
retain records for 12 to 25 months as 
evidence of compliance. 


As discussed above, on March 15, 
2011, the Board published in the 
Federal Register a notice of proposed 
rulemaking that is consistent with new 
content requirements in section 615(a) 
of the FCRA that were added by section 
1100F of the Dodd-Frank Act. 76 FR 
13896. The PRA comment period 
expired on May 16, 2011. 


In the proposal, the Board estimated 
that respondents potentially affected by 
the additional notice would take, on 
average, 16 hours (2 business days) to 
update their systems and modify model 
notices to comply with the proposed 
requirements. The Board recognized 
that the amount of time needed for any 
particular creditor subject to the 
proposed requirements may be higher or 
lower, but believed this average figure 
was a reasonable estimate. 


Several industry commenters believed 
that the Board underestimated the 
compliance burden of the proposed 
rule. These commenters asserted that 
compliance would require between 2 
weeks and 8,000 hours. 


Based on these comments, the Board 
is inclined to agree that some additional 
time beyond 16 hours may be needed. 
The Board, therefore, has revised 
upward its prior burden estimate. The 
Board believes that 32 hours (4 business 
days) is a reasonable estimate of the 


average amount of time to modify 
existing database systems to incorporate 
these new requirements. In addition, an 
industry commenter asked that the 
Board clarify whether the Board 
proposed to extend current 
recordkeeping requirements for 3 years, 
or to lengthen current recordkeeping 
requirements. As explained in the 
proposed rule, the Board is extending 
current recordkeeping and disclosure 
requirements for 3 years. 


Entities affected by this final rule are 
already familiar with the existing 
adverse action provisions. It should not 
be overly burdensome to persons using 
a credit score when making the decision 
requiring an adverse action notice to 
add additional information to that 
notice. In addition, the Board has 
provided model notices that should 
significantly reduce the cost of 
compliance with the final rule. 


B. Regulatory Flexibility Act 
The Board prepared an initial 


regulatory flexibility analysis under the 
Regulatory Flexibility Act (RFA) 
(5 U.S.C. 601 et seq.) in connection with 
the proposed rule. The final rule covers 
certain banks, other depository 
institutions, and non-bank entities that 
take adverse action against consumers. 
The Small Business Administration 
(SBA) establishes size standards that 
define which entities are small 
businesses for purposes of the RFA.4 
The size standard to be considered a 
small business is: $175 million or less 
in assets for banks and other depository 
institutions; and $7 million or less in 
annual revenues for the majority of non- 
bank entities that are likely to be subject 
to the final rule. Under section 605(b) of 
the RFA, 5 U.S.C. 605(b), the regulatory 
flexibility analysis otherwise required 
under section 604 of the RFA is not 
required if an agency certifies, along 
with a statement providing the factual 
basis for such certification, that the final 
rule will not have a significant 
economic impact on a substantial 
number of small entities. The Board 
hereby certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small 
business entities. The Board recognizes 
that the final rule will affect some small 
business entities; however the Board 
does not expect that a substantial 
number of small businesses will be 
affected or that the final rule will have 
a significant economic impact on them, 
particularly in light of the information 


already required to be disclosed under 
section 615(a) of the FCRA. 
Nonetheless, the Board has decided to 
publish a final regulatory flexibility 
analysis with the final rule and has 
prepared the following analysis: 


1. Reasons for the Final Rule 
Section 1100F of the Dodd-Frank Act 


amends section 615(a) of the FCRA to 
require persons to disclose a credit score 
and information relating to that credit 
score in adverse action notices when the 
person uses a credit score in taking 
adverse action. Specifically, a person 
must disclose, in addition to the 
information currently required by 
section 615(a) of the FCRA: (1) A 
numerical credit score used in making 
the credit decision; (2) the range of 
possible scores under the model used; 
(3) up to four key factors that adversely 
affected the consumer’s credit score (or 
up to five factors if the number of 
inquiries made with respect to that 
consumer report is a key factor); (4) the 
date on which the credit score was 
created; and (5) the name of the person 
or entity that provided the credit score. 
The effective date of these amendments 
is July 21, 2011. 


Certain model notices in Regulation B 
include the content required by both the 
ECOA and the FCRA adverse action 
provisions, so that creditors can use the 
model notices to comply with the 
adverse action requirements of both 
statutes. The Board is issuing the final 
rule to amend the combined ECOA– 
FCRA adverse action model notices in 
Regulation B pursuant to its existing 
authority under section 703(a) of the 
ECOA, to facilitate compliance with the 
new requirements under section 1100F 
of the Dodd-Frank Act. 


2. Statement of Objectives and Legal 
Basis 


The SUPPLEMENTARY INFORMATION 
above contains information on the 
objectives and legal basis of the final 
rule. The legal basis for the final rule is 
section 703(a) of the ECOA. The final 
rule is consistent with section 1100F of 
the Dodd-Frank Act. 


3. Summary of Issues Raised by 
Commenters 


Some industry commenters stated that 
the proposed rules would create 
substantial compliance burdens, 
particularly for small entities. They 
asked that small entities be exempt from 
the requirements, or that the Board 
delay the implementation date for small 
entities. 


This issue is outside the scope of this 
rulemaking, because the Board does not 
have authority under the ECOA to carve 
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5 The estimate includes 1,459 institutions 
regulated by the Board, 659 national banks, and 
4,099 federally-chartered credit unions, as 
determined by the Board. The estimate also 
includes 2,872 institutions regulated by the FDIC 
and 369 thrifts regulated by the OTS. See 75 FR 
36016, 36020 (Jun. 24, 2010). 


out small entities from the requirements 
of section 1100F of the Dodd-Frank Act. 
Further, as discussed above, Congress 
set the effective date for section 1100F 
of the Dodd-Frank Act for July 21, 2011. 
Section 1100F is self-implementing and 
will become legally effective on July 21, 
2011, even if there is no implementing 
regulation or model forms. The final 
rule will facilitate compliance by 
providing guidance for institutions in 
establishing their compliance programs, 
and will become effective 30 days after 
the date of publication in the Federal 
Register. 


4. Description of Small Entities to 
Which the Final Rule Applies 


The final rule applies to any person 
that (1) is required to provide an adverse 
action notice to a consumer; and (2) 
uses a credit score in making the credit 
decision requiring an adverse action 
notice. The total number of small 
entities likely to be affected by the final 
rule is unknown, because the Board 
does not have data on the number of 
small entities that use credit scores in 
taking adverse action in connection 
with consumer credit. The adverse 
action provisions of section 1100F of the 
Dodd-Frank Act have broad 
applicability to persons who use credit 
scores in taking adverse action in 
connection with the provision of 
consumer credit. 


Based on estimates compiled by the 
Board, the Federal Deposit Insurance 
Corporation, and the Office of Thrift 
Supervision, there are approximately 
9,458 depository institutions that could 
be considered small entities and that are 
potentially subject to the final rule.5 The 
available data are insufficient to 
estimate the number of non-bank 
entities that would be subject to the 
final rule and that are small as defined 
by the SBA. Such entities would 
include non-bank mortgage lenders, 
auto finance companies, automobile 
dealers, other non-bank finance 
companies, insurance companies, 
employers, telephone companies, and 
utility companies. 


It also is unknown how many of these 
small entities that meet the SBA’s size 
standards and that are potentially 
subject to the final rule use credit scores 
in taking adverse action in connection 
with the provision of consumer credit. 
The final rule does not, however, 
impose any requirements on small 


entities that do not use credit scores in 
taking adverse action in connection 
with consumer credit. 


5. Projected Reporting, Recordkeeping 
and Other Compliance Requirements 


The compliance requirements of the 
final rule are described in detail in the 
SUPPLEMENTARY INFORMATION above. 


A person must currently determine if 
it takes adverse action in connection 
with the provision of consumer credit, 
based in whole or in part on consumer 
reports. If the person takes adverse 
action based on consumer reports, the 
person must provide adverse action 
notices with the information currently 
required by section 615(a) of the FCRA. 


Section 1100F of the Dodd-Frank Act 
amends section 615(a) of the FCRA to 
require a person who takes adverse 
action and uses a credit score in making 
the adverse action determination to 
provide credit score information in the 
adverse action notice, in addition to the 
information currently required by 
section 615(a) of the FCRA. Under the 
FCRA, the person would need to design, 
generate, and provide notices that 
include the credit score information. 
This final rule provides model forms 
that may be used by creditors to comply 
with these new requirements. 


The Board does not expect that the 
costs associated with this final rule will 
place a significant burden on small 
entities. 


6. Identification of Duplicative, 
Overlapping, or Conflicting Federal 
Regulations 


The Board has not identified any 
federal statutes or regulations that 
would duplicate, overlap, or conflict 
with the final rule. As discussed in Part 
II above, the amendments to the adverse 
action notices are consistent with 
section 1100F of the Dodd-Frank Act. 
The Board is issuing the final rule 
pursuant to its existing authority under 
section 703(a) of the ECOA. The 
amendments to the adverse action 
model notices have been designed to 
work in conjunction with the 
requirements of section 1100F of the 
Dodd-Frank Act to help facilitate 
uniform compliance when this section 
becomes effective. 


7. Steps Taken To Minimize the 
Economic Impact on Small Entities 


The Board solicited comments on any 
significant alternatives consistent with 
section 703(a) of the ECOA and the 
provisions of section 1100F of the Dodd- 
Frank Act that would minimize the 
impact of the final rule on small 
entities. As noted above, several 
industry commenters suggested that 


small entities be exempt from the 
proposed rules, or that the Board delay 
the implementation date for small 
entities. 


The Board has sought to minimize the 
economic impact on small entities by 
providing model notices to ease 
creditors’ burden. As explained above, 
however, the Board does not have 
authority under the ECOA to carve out 
small entities from the requirements of 
section 1100F of the Dodd-Frank Act. In 
addition, Congress set the effective date 
for section 1100F of the Dodd-Frank Act 
for July 21, 2011. Section 1100F is self- 
implementing and will become legally 
effective on July 21, 2011, even if there 
is no implementing regulation. This 
final rule will provide guidance to 
institutions in establishing their 
compliance programs. Accordingly, the 
final rule will become effective 30 days 
after the date of publication in the 
Federal Register. 


List of Subjects in 12 CFR Part 202 


Aged, Banks, Banking, Civil rights, 
Consumer protection, Credit, 
Discrimination, Federal Reserve System, 
Marital status discrimination, Penalties, 
Religious discrimination, Reporting and 
recordkeeping requirements, Sex 
discrimination. 


For the reasons set forth in the 
preamble, the Board amends 12 CFR 
part 202 and the Official Staff 
Commentary, as follows: 


PART 202—EQUAL CREDIT 
OPPORTUNITY ACT (REGULATION B) 


■ 1. The authority citation for part 202 
continues to read as follows: 


Authority: 15 U.S.C. 1693b. 


■ 2. Section 202.12(b)(4) is amended as 
follows: 


§ 202.12 Record retention. 


* * * * * 
(b) * * * 
(4) Enforcement proceedings and 


investigations. A creditor shall retain 
the information beyond 25 months (12 
months for business credit, except as 
provided in paragraph (b)(5) of this 
section) if the creditor has actual notice 
that it is under investigation or is 
subject to an enforcement proceeding 
for an alleged violation of the Act or this 
part, by the Attorney General of the 
United States or by an enforcement 
agency charged with monitoring that 
creditor’s compliance with the Act and 
this regulation, or if it has been served 
with notice of an action filed pursuant 
to section 706 of the Act and § 202.16 
of this part. The creditor shall retain the 
information until final disposition of the 
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matter, unless an earlier time is allowed 
by order of the agency or court. 
* * * * * 
■ 3. Appendix C to Part 202 is amended 
by revising paragraph 2 and Forms C– 
1 through C–5 to read as follows: 


APPENDIX C To Part 202—Sample 
Notification Forms 


* * * * * 
2. Form C–1 contains the Fair Credit 


Reporting Act disclosure as required by 
sections 615(a) and (b) of that act. Forms C– 
2 through C–5 contain only the section 615(a) 
disclosure (that a creditor obtained 
information from a consumer reporting 
agency that was considered in the credit 
decision and, as applicable, a credit score 
used in taking adverse action along with 
related information). A creditor must provide 
the section 615(a) disclosure when adverse 
action is taken against a consumer based on 
information from a consumer reporting 
agency. A creditor must provide the section 
615(b) disclosure when adverse action is 
taken based on information from an outside 
source other than a consumer reporting 
agency. In addition, a creditor must provide 
the section 615(b) disclosure if the creditor 
obtained information from an affiliate other 
than information in a consumer report or 
other than information concerning the 
affiliate’s own transactions or experiences 
with the consumer. Creditors may comply 
with the disclosure requirements for adverse 
action based on information in a consumer 
report obtained from an affiliate by providing 
either the section 615(a) or section 615(b) 
disclosure. Optional language in Forms C–1 
through C–5 may be used to direct the 
consumer to the entity that provided the 
credit score for any questions about the credit 
score, along with the entity’s contact 
information. Creditors may use or not use 
this additional language without losing the 
safe harbor, since the language is optional. 


* * * * * 


Form C–1—Sample Notice of Action Taken 
and Statement of Reasons Statement of 
Credit Denial, Termination or Change 
Date: llllllllllllllllll


Applicant’s Name: llllllllllll


Applicant’s Address: lllllllllll


Description of Account, Transaction, or 
Requested Credit: 
lllllllllllllllllllll


lllllllllllllllllllll


Description of Action Taken: 
lllllllllllllllllllll


lllllllllllllllllllll


Part I—Principal Reason(s) for Credit 
Denial, Termination, or Other Action Taken 
Concerning Credit 


This section must be completed in all 
instances. 


llCredit application incomplete 
llInsufficient number of credit 


references provided 
llUnacceptable type of credit references 


provided 
llUnable to verify credit references 


llTemporary or irregular employment 
llUnable to verify employment 
llLength of employment 
llIncome insufficient for amount of 


credit requested 
llExcessive obligations in relation to 


income 
llUnable to verify income 
llLength of residence 
llTemporary residence 
llUnable to verify residence 
llNo credit file 
llLimited credit experience 
llPoor credit performance with us 
llDelinquent past or present credit 


obligations with others 
llCollection action or judgment 
llGarnishment or attachment 
llForeclosure or repossession 
llBankruptcy 
llNumber of recent inquiries on credit 


bureau report 
llValue or type of collateral not 


sufficient 
llOther, specify:llllll 


Part II—Disclosure of Use of Information 
Obtained From an Outside Source 


This section should be completed if the 
credit decision was based in whole or in part 
on information that has been obtained from 
an outside source. 


llOur credit decision was based in 
whole or in part on information obtained in 
a report from the consumer reporting agency 
listed below. You have a right under the Fair 
Credit Reporting Act to know the information 
contained in your credit file at the consumer 
reporting agency. The reporting agency 
played no part in our decision and is unable 
to supply specific reasons why we have 
denied credit to you. You also have a right 
to a free copy of your report from the 
reporting agency, if you request it no later 
than 60 days after you receive this notice. In 
addition, if you find that any information 
contained in the report you receive is 
inaccurate or incomplete, you have the right 
to dispute the matter with the reporting 
agency. 
Name: lllllllllllllllll


Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone number: llllll


[We also obtained your credit score from 
this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score:llllll 


Date:llllll 


Scores range from a low ofllllllto a 
high ofllllll 


Key factors that adversely affected your 
credit score: 
llllll 


llllll 


llllll 


llllll 


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone number:]] llllll


llOur credit decision was based in 
whole or in part on information obtained 
from an affiliate or from an outside source 
other than a consumer reporting agency. 
Under the Fair Credit Reporting Act, you 
have the right to make a written request, no 
later than 60 days after you receive this 
notice, for disclosure of the nature of this 
information. 


If you have any questions regarding this 
notice, you should contact: 
Creditor’s name: lllllllllllll


Creditor’s address: llllllllllll


Creditor’s telephone number: lllllll


Notice: The federal Equal Credit 
Opportunity Act prohibits creditors from 
discriminating against credit applicants on 
the basis of race, color, religion, national 
origin, sex, marital status, age (provided the 
applicant has the capacity to enter into a 
binding contract); because all or part of the 
applicant’s income derives from any public 
assistance program; or because the applicant 
has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the 
appropriate agency listed in appendix A). 


Form C–2—Sample Notice of Action Taken 
and Statement of Reasons 
Date 


Dear Applicant: Thank you for your recent 
application. Your request for [a loan/a credit 
card/an increase in your credit limit] was 
carefully considered, and we regret that we 
are unable to approve your application at this 
time, for the following reason(s): 
Your Income: 
llis below our minimum requirement. 
llis insufficient to sustain payments on the 
amount of credit requested. 
llcould not be verified. 
Your Employment: 
llis not of sufficient length to qualify. 
llcould not be verified. 
Your Credit History: 
llof making payments on time was not 
satisfactory. 
llcould not be verified. 
Your Application: 
lllacks a sufficient number of credit 
references. 
lllacks acceptable types of credit 
references. 
llreveals that current obligations are 
excessive in relation to income. 
Other: lllllllllllllllll


The consumer reporting agency contacted 
that provided information that influenced 
our decision in whole or in part was [name, 
address and [toll-free] telephone number of 
the reporting agency]. The reporting agency 
played no part in our decision and is unable 
to supply specific reasons why we have 
denied credit to you. You have a right under 
the Fair Credit Reporting Act to know the 
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information contained in your credit file at 
the consumer reporting agency. You also 
have a right to a free copy of your report from 
the reporting agency, if you request it no later 
than 60 days after you receive this notice. In 
addition, if you find that any information 
contained in the report you receive is 
inaccurate or incomplete, you have the right 
to dispute the matter with the reporting 
agency. Any questions regarding such 
information should be directed to [consumer 
reporting agency]. If you have any questions 
regarding this letter, you should contact us at 
[creditor’s name, address and telephone 
number]. 


[We also obtained your credit score from 
this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score: llllllllllll


Date: llllllllllllllllll


Scores range from a low ofllllllto a 
high ofllllll 


Key factors that adversely affected your 
credit score: 
lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone 
number:llllllllll]] 


Notice: The federal Equal Credit 
Opportunity Act prohibits creditors from 
discriminating against credit applicants on 
the basis of race, color, religion, national 
origin, sex, marital status, age (provided the 
applicant has the capacity to enter into a 
binding contract); because all or part of the 
applicant’s income derives from any public 
assistance program; or because the applicant 
has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the 
appropriate agency listed in appendix A). 


Form C–3—Sample Notice of Action Taken 
and Statement of Reasons [(Credit Scoring)] 
Date 


Dear Applicant: Thank you for your recent 
application for llll. We regret that we 
are unable to approve your request. 


[Reasons for Denial of Credit] 
Your application was processed by a 


[credit scoring] system that assigns a 
numerical value to the various items of 
information we consider in evaluating an 
application. These numerical values are 
based upon the results of analyses of 
repayment histories of large numbers of 
customers. 


The information you provided in your 
application did not score a sufficient number 


of points for approval of the application. The 
reasons you did not score well compared 
with other applicants were: 


• Insufficient bank references 
• Type of occupation 
• Insufficient credit experience 
• Number of recent inquiries on credit 


bureau report 
[Your Right to Get Your Consumer Report] 
In evaluating your application the 


consumer reporting agency listed below 
provided us with information that in whole 
or in part influenced our decision. The 
consumer reporting agency played no part in 
our decision and is unable to supply specific 
reasons why we have denied credit to you. 
You have a right under the Fair Credit 
Reporting Act to know the information 
contained in your credit file at the consumer 
reporting agency. It can be obtained by 
contacting: [name, address, and [toll-free] 
telephone number of the consumer reporting 
agency]. You also have a right to a free copy 
of your report from the reporting agency, if 
you request it no later than 60 days after you 
receive this notice. In addition, if you find 
that any information contained in the report 
you receive is inaccurate or incomplete, you 
have the right to dispute the matter with the 
reporting agency. 


[Information about Your Credit Score] 
We also obtained your credit score from 


this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score: llllllllllll


Date: llllllllllllllllll


Scores range from a low of llllto a high 
ofllll 


Key factors that adversely affected your 
credit score: 
lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone 
number:llllllllll]] 


If you have any questions regarding this 
letter, you should contact us at 
Creditor’s Name: lllllllllllll


Address: llllllllllllllll


lllllllllllllllllllll


Telephone: lllllllllllllll


Sincerely, 
Notice: The federal Equal Credit 


Opportunity Act prohibits creditors from 
discriminating against credit applicants on 
the basis of race, color, religion, national 
origin, sex, marital status, age (with certain 
limited exceptions); because all or part of the 
applicant’s income derives from any public 
assistance program; or because the applicant 


has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the 
appropriate agency listed in appendix A). 


Form C–4—Sample Notice of Action Taken, 
Statement of Reasons and Counteroffer 


Date 
Dear Applicant: Thank you for your 


application for llll. We are unable to 
offer you credit on the terms that you 
requested for the following reason(s): 
lllllllllllllllllllll


We can, however, offer you credit on the 
following terms: 


lllllllllllllllllllll


If this offer is acceptable to you, please 
notify us within [amount of time] at the 
following address: llll. 


Our credit decision on your application 
was based in whole or in part on information 
obtained in a report from [name, address and 
[toll-free] telephone number of the consumer 
reporting agency]. You have a right under the 
Fair Credit Reporting Act to know the 
information contained in your credit file at 
the consumer reporting agency. The reporting 
agency played no part in our decision and is 
unable to supply specific reasons why we 
have denied credit to you. You also have a 
right to a free copy of your report from the 
reporting agency, if you request it no later 
than 60 days after you receive this notice. In 
addition, if you find that any information 
contained in the report you receive is 
inaccurate or incomplete, you have the right 
to dispute the matter with the reporting 
agency. 


[We also obtained your credit score from 
this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score: llllllllllll


Date: llllllllllllllllll


Scores range from a low of llllll to 
a high of llllll 


Key factors that adversely affected your 
credit score: 
lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone 
number:llllllllll]] 


You should know that the federal Equal 
Credit Opportunity Act prohibits creditors, 
such as ourselves, from discriminating 
against credit applicants on the basis of their 
race, color, religion, national origin, sex, 
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marital status, age (provided the applicant 
has the capacity to enter into a binding 
contract), because they receive income from 
a public assistance program, or because they 
may have exercised their rights under the 
Consumer Credit Protection Act. If you 
believe there has been discrimination in 
handling your application you should 
contact the [name and address of the 
appropriate federal enforcement agency 
listed in appendix A]. 


Sincerely, 


Form C–5—Sample Disclosure of Right to 
Request Specific Reasons for Credit Denial 
Date 


Dear Applicant: Thank you for applying to 
us for llll. 


After carefully reviewing your application, 
we are sorry to advise you that we cannot 
[open an account for you/grant a loan to you/ 
increase your credit limit] at this time. If you 
would like a statement of specific reasons 
why your application was denied, please 
contact [our credit service manager] shown 
below within 60 days of the date of this 
letter. We will provide you with the 
statement of reasons within 30 days after 
receiving your request. 
Creditor’s Name 
Address 
Telephone Number 


If we obtained information from a 
consumer reporting agency as part of our 
consideration of your application, its name, 
address, and [toll-free] telephone number is 
shown below. The reporting agency played 
no part in our decision and is unable to 
supply specific reasons why we have denied 
credit to you. [You have a right under the 
Fair Credit Reporting Act to know the 
information contained in your credit file at 
the consumer reporting agency.] You have a 
right to a free copy of your report from the 
reporting agency, if you request it no later 
than 60 days after you receive this notice. In 
addition, if you find that any information 
contained in the report you received is 
inaccurate or incomplete, you have the right 
to dispute the matter with the reporting 
agency. You can find out about the 
information contained in your file (if one was 
used) by contacting: 
Consumer reporting agency’s name 
Address 
[Toll-free] Telephone number 


[We also obtained your credit score from 
this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score: llllllllllll


Date: llllllllllllllllll


Scores range from a low of llllll to 
a high of llllll 


Key factors that adversely affected your 
credit score: 
lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone 
number:llllllllll]] 


Sincerely, 
Notice: The federal Equal Credit 


Opportunity Act prohibits creditors from 
discriminating against credit applicants on 
the basis of race, color, religion, national 
origin, sex, marital status, age (provided the 
applicant has the capacity to enter into a 
binding contract); because all or part of the 
applicant’s income derives from any public 
assistance program; or because the applicant 
has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the 
appropriate agency listed in appendix A). 


* * * * * 
■ 4. Supplement I to part 202 is 
amended by revising paragraph 9(b)(2)– 
9 to read as follows: 


Supplement I to Part 202—Official Staff 
Interpretations 


* * * * * 
Section 202.9—Notifications 


* * * * * 


Paragraph 9(b)(2) 


* * * * * 
9. Combined ECOA–FCRA disclosures. The 


ECOA requires disclosure of the principal 
reasons for denying or taking other adverse 
action on an application for an extension of 
credit. The Fair Credit Reporting Act (FCRA) 
requires a creditor to disclose when it has 
based its decision in whole or in part on 
information from a source other than the 
applicant or its own files. Disclosing that a 
consumer report was obtained and used in 
the denial of the application, as the FCRA 
requires, does not satisfy the ECOA 
requirement to disclose specific reasons. For 
example, if the applicant’s credit history 
reveals delinquent credit obligations and the 
application is denied for that reason, to 
satisfy § 202.9(b)(2) the creditor must 
disclose that the application was denied 
because of the applicant’s delinquent credit 
obligations. The FCRA also requires a 
creditor to disclose, as applicable, a credit 
score it used in taking adverse action along 
with related information, including up to 
four key factors that adversely affected the 
consumer’s credit score (or up to five factors 
if the number of inquiries made with respect 
to that consumer report is a key factor). 
Disclosing the key factors that adversely 
affected the consumer’s credit score does not 
satisfy the ECOA requirement to disclose 
specific reasons for denying or taking other 
adverse action on an application or extension 
of credit. Sample forms C–1 through C–5 of 
Appendix C of the regulation provide for 


both the ECOA and FCRA disclosures. See 
also comment 9(a)(2)–1. 


* * * * * 
By order of the Board of Governors of the 


Federal Reserve System, July 6, 2011. 
Jennifer J. Johnson, 
Secretary of the Board. 
[FR Doc. 2011–17585 Filed 7–14–11; 8:45 am] 


BILLING CODE 6210–01–P 


FEDERAL RESERVE SYSTEM 


12 CFR Part 222 


[Regulation V; Docket No. R–1407] 


RIN 7100–AD66 


FEDERAL TRADE COMMISSION 


16 CFR Parts 640 and 698 


RIN R411009 


Fair Credit Reporting Risk-Based 
Pricing Regulations 


AGENCIES: Board of Governors of the 
Federal Reserve System (Board) and 
Federal Trade Commission 
(Commission). 
ACTION: Final rules. 


SUMMARY: On January 15, 2010, the 
Board and the Commission published 
final rules to implement the risk-based 
pricing provisions in section 311 of the 
Fair and Accurate Credit Transactions 
Act of 2003 (FACT Act), which 
amended the Fair Credit Reporting Act 
(FCRA). The final rules generally 
require a creditor to provide a risk-based 
pricing notice to a consumer when the 
creditor uses a consumer report to grant 
or extend credit to the consumer on 
material terms that are materially less 
favorable than the most favorable terms 
available to a substantial proportion of 
consumers from or through that 
creditor. The Board and the Commission 
are amending their respective risk-based 
pricing rules to require disclosure of 
credit scores and information relating to 
credit scores in risk-based pricing 
notices if a credit score of the consumer 
is used in setting the material terms of 
credit. These final rules reflect the new 
requirements in section 615(h) of the 
FCRA that were added by section 1100F 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 
DATES: These rules are effective August 
15, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Board: Krista P. Ayoub, Counsel; 
Mandie K. Aubrey or Nikita M. Pastor, 
Senior Attorney; or Catherine 
Henderson, Attorney, Division of 
Consumer and Community Affairs, (202) 
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marital status, age (provided the applicant 
has the capacity to enter into a binding 
contract), because they receive income from 
a public assistance program, or because they 
may have exercised their rights under the 
Consumer Credit Protection Act. If you 
believe there has been discrimination in 
handling your application you should 
contact the [name and address of the 
appropriate federal enforcement agency 
listed in appendix A]. 


Sincerely, 


Form C–5—Sample Disclosure of Right to 
Request Specific Reasons for Credit Denial 
Date 


Dear Applicant: Thank you for applying to 
us for llll. 


After carefully reviewing your application, 
we are sorry to advise you that we cannot 
[open an account for you/grant a loan to you/ 
increase your credit limit] at this time. If you 
would like a statement of specific reasons 
why your application was denied, please 
contact [our credit service manager] shown 
below within 60 days of the date of this 
letter. We will provide you with the 
statement of reasons within 30 days after 
receiving your request. 
Creditor’s Name 
Address 
Telephone Number 


If we obtained information from a 
consumer reporting agency as part of our 
consideration of your application, its name, 
address, and [toll-free] telephone number is 
shown below. The reporting agency played 
no part in our decision and is unable to 
supply specific reasons why we have denied 
credit to you. [You have a right under the 
Fair Credit Reporting Act to know the 
information contained in your credit file at 
the consumer reporting agency.] You have a 
right to a free copy of your report from the 
reporting agency, if you request it no later 
than 60 days after you receive this notice. In 
addition, if you find that any information 
contained in the report you received is 
inaccurate or incomplete, you have the right 
to dispute the matter with the reporting 
agency. You can find out about the 
information contained in your file (if one was 
used) by contacting: 
Consumer reporting agency’s name 
Address 
[Toll-free] Telephone number 


[We also obtained your credit score from 
this consumer reporting agency and used it 
in making our credit decision. Your credit 
score is a number that reflects the 
information in your consumer report. Your 
credit score can change, depending on how 
the information in your consumer report 
changes. 
Your credit score: llllllllllll


Date: llllllllllllllllll


Scores range from a low of llllll to 
a high of llllll 


Key factors that adversely affected your 
credit score: 
lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


lllllllllllllllllllll


[Number of recent inquiries on consumer 
report, as a key factor] 


[If you have any questions regarding your 
credit score, you should contact [entity that 
provided the credit score] at: 
Address: llllllllllllllll


lllllllllllllllllllll


[Toll-free] Telephone 
number:llllllllll]] 


Sincerely, 
Notice: The federal Equal Credit 


Opportunity Act prohibits creditors from 
discriminating against credit applicants on 
the basis of race, color, religion, national 
origin, sex, marital status, age (provided the 
applicant has the capacity to enter into a 
binding contract); because all or part of the 
applicant’s income derives from any public 
assistance program; or because the applicant 
has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the 
appropriate agency listed in appendix A). 


* * * * * 
■ 4. Supplement I to part 202 is 
amended by revising paragraph 9(b)(2)– 
9 to read as follows: 


Supplement I to Part 202—Official Staff 
Interpretations 


* * * * * 
Section 202.9—Notifications 


* * * * * 


Paragraph 9(b)(2) 


* * * * * 
9. Combined ECOA–FCRA disclosures. The 


ECOA requires disclosure of the principal 
reasons for denying or taking other adverse 
action on an application for an extension of 
credit. The Fair Credit Reporting Act (FCRA) 
requires a creditor to disclose when it has 
based its decision in whole or in part on 
information from a source other than the 
applicant or its own files. Disclosing that a 
consumer report was obtained and used in 
the denial of the application, as the FCRA 
requires, does not satisfy the ECOA 
requirement to disclose specific reasons. For 
example, if the applicant’s credit history 
reveals delinquent credit obligations and the 
application is denied for that reason, to 
satisfy § 202.9(b)(2) the creditor must 
disclose that the application was denied 
because of the applicant’s delinquent credit 
obligations. The FCRA also requires a 
creditor to disclose, as applicable, a credit 
score it used in taking adverse action along 
with related information, including up to 
four key factors that adversely affected the 
consumer’s credit score (or up to five factors 
if the number of inquiries made with respect 
to that consumer report is a key factor). 
Disclosing the key factors that adversely 
affected the consumer’s credit score does not 
satisfy the ECOA requirement to disclose 
specific reasons for denying or taking other 
adverse action on an application or extension 
of credit. Sample forms C–1 through C–5 of 
Appendix C of the regulation provide for 


both the ECOA and FCRA disclosures. See 
also comment 9(a)(2)–1. 


* * * * * 
By order of the Board of Governors of the 


Federal Reserve System, July 6, 2011. 
Jennifer J. Johnson, 
Secretary of the Board. 
[FR Doc. 2011–17585 Filed 7–14–11; 8:45 am] 


BILLING CODE 6210–01–P 


FEDERAL RESERVE SYSTEM 


12 CFR Part 222 


[Regulation V; Docket No. R–1407] 


RIN 7100–AD66 


FEDERAL TRADE COMMISSION 


16 CFR Parts 640 and 698 


RIN R411009 


Fair Credit Reporting Risk-Based 
Pricing Regulations 


AGENCIES: Board of Governors of the 
Federal Reserve System (Board) and 
Federal Trade Commission 
(Commission). 
ACTION: Final rules. 


SUMMARY: On January 15, 2010, the 
Board and the Commission published 
final rules to implement the risk-based 
pricing provisions in section 311 of the 
Fair and Accurate Credit Transactions 
Act of 2003 (FACT Act), which 
amended the Fair Credit Reporting Act 
(FCRA). The final rules generally 
require a creditor to provide a risk-based 
pricing notice to a consumer when the 
creditor uses a consumer report to grant 
or extend credit to the consumer on 
material terms that are materially less 
favorable than the most favorable terms 
available to a substantial proportion of 
consumers from or through that 
creditor. The Board and the Commission 
are amending their respective risk-based 
pricing rules to require disclosure of 
credit scores and information relating to 
credit scores in risk-based pricing 
notices if a credit score of the consumer 
is used in setting the material terms of 
credit. These final rules reflect the new 
requirements in section 615(h) of the 
FCRA that were added by section 1100F 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 
DATES: These rules are effective August 
15, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Board: Krista P. Ayoub, Counsel; 
Mandie K. Aubrey or Nikita M. Pastor, 
Senior Attorney; or Catherine 
Henderson, Attorney, Division of 
Consumer and Community Affairs, (202) 


VerDate Mar<15>2010 15:47 Jul 14, 2011 Jkt 223001 PO 00000 Frm 00014 Fmt 4700 Sfmt 4700 E:\FR\FM\15JYR1.SGM 15JYR1m
st


oc
ks


til
l o


n 
D


S
K


4V
P


T
V


N
1P


R
O


D
 w


ith
 R


U
LE


S







41603 Federal Register / Vol. 76, No. 136 / Friday, July 15, 2011 / Rules and Regulations 


1 The Board is placing the final rules in the part 
of its regulations that implements the FCRA—12 
CFR PART 222. For ease of reference, the 
discussion in the SUPPLEMENTARY INFORMATION 
section uses the numerical suffix of each of the 
Board’s regulations. The FTC also is placing the 
final rules and model forms in the part of its 
regulations implementing the FCRA, specifically, 
16 CFR part 640. However, the FTC uses different 
numerical suffixes that equate to the numerical 
suffixes discussed in the SUPPLEMENTARY 
INFORMATION section as follows: suffix .70 = FTC 
suffix .1, suffix .71 = FTC suffix .2, suffix .72 = FTC 
suffix .3, suffix .73 = FTC suffix .4, suffix .74 = FTC 
suffix .5, and suffix .75 = FTC suffix .6. 


2 Section 1100H of the Dodd-Frank Act provides 
that the amendments in Subtitle H of Title X, which 
includes Section 1100F, become effective on a 
‘‘designated transfer date.’’ The Secretary of the 
Treasury set the designated transfer date as July 21, 
2011. 75 FR 57252 (Sept. 20, 2010). 


3 Section 1100H of the Dodd-Frank Act provides 
that the amendments in Subtitle H of Title X, which 
includes Section 1088, become effective on a 
‘‘designated transfer date.’’ The Secretary of the 
Treasury set the designated transfer date as July 21, 
2011. 75 FR 57252 (Sept. 20, 2010). 


452–3667 or (202) 452–2412, Board of 
Governors of the Federal Reserve 
System, 20th and C Streets, NW., 
Washington, DC 20551. For users of a 
Telecommunications Device for the Deaf 
(TDD) only, contact (202) 263–4869. 


Commission: Manas Mohapatra and 
Katherine White, Attorneys, Division of 
Privacy and Identity Protection, Bureau 
of Consumer Protection, (202) 326– 
2252, Federal Trade Commission, 600 
Pennsylvania Avenue, NW., 
Washington, DC 20580. 
SUPPLEMENTARY INFORMATION 1: 


I. Background 


The Fair and Accurate Credit 
Transactions Act of 2003 (FACT Act) 
was signed into law on December 4, 
2003. Public Law 108–159, 117 Stat. 
1952. Section 311 of the FACT Act 
added section 615(h), 15 U.S.C. 
1681m(h), to the Fair Credit Reporting 
Act (FCRA) to address risk-based 
pricing. Risk-based pricing refers to the 
practice of setting or adjusting the price 
and other terms of credit offered or 
extended to a particular consumer to 
reflect the risk of nonpayment by that 
consumer. Information from a consumer 
report is often used in evaluating the 
risk posed by the consumer. Creditors 
that engage in risk-based pricing 
generally offer more favorable terms to 
consumers with good credit histories 
and less favorable terms to consumers 
with poor credit histories. 


Under section 615(h) of the FCRA, a 
person generally must provide a risk- 
based pricing notice to a consumer 
when the person uses a consumer report 
in connection with an extension of 
credit and, based in whole or in part on 
the consumer report, extends credit to 
the consumer on terms that are 
materially less favorable than the most 
favorable terms available to a substantial 
proportion of consumers. The risk-based 
pricing notice is designed primarily to 
improve the accuracy of consumer 
reports by alerting consumers to the 
existence of negative information in 
their consumer reports, so that 
consumers can, if they choose, check 
their consumer reports for accuracy and 


correct any inaccurate information. The 
Board and the Commission (the 
Agencies) jointly published regulations 
implementing these risk-based pricing 
provisions on January 15, 2010, which 
had a mandatory compliance date of 
January 1, 2011. 75 FR 2724 (January 
2010 Final Rule). 


On July 21, 2010, the Dodd-Frank 
Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act) was 
signed into law. Pub. L. 111–203, 124 
Stat. 1376. Section 1100F of the Dodd- 
Frank Act amends section 615(h) of the 
FCRA to require that additional content 
be disclosed to consumers in risk-based 
pricing notices; specifically, if a credit 
score is used in making the credit 
decision, the creditor must disclose that 
score and certain information relating to 
the credit score. The effective date of 
these amendments is July 21, 2011.2 


The Agencies published proposed 
regulations and model forms to reflect 
these requirements on March 15, 2011. 
76 FR 13902. The comment period 
closed on April 14, 2011, and comments 
on the Paperwork Reduction Act 
analysis closed on May 16, 2011. The 
Agencies received more than 35 
comment letters regarding the proposal 
from banks and other creditors, industry 
trade associations, consumer groups, 
individual consumers, and others. 


Title X of the Dodd-Frank Act also 
establishes a Bureau of Consumer 
Financial Protection (the Bureau), to 
which rulewriting authority for certain 
consumer protection laws will transfer. 
Section 1088(a)(9) of the Dodd-Frank 
Act amends section 615(h)(6) to provide 
that rulewriting authority for section 
615(h) will transfer to the Bureau. 
Pursuant to section 1100H of the Dodd- 
Frank Act, however, this rulewriting 
authority does not transfer to the Bureau 
until July 21, 2011.3 Thus, rulewriting 
authority for the risk-based pricing 
provisions of the FCRA, including the 
amendments prescribed by section 
1100F of the Dodd-Frank Act, will not 
be vested in the Bureau until the date 
that the section 1100F amendments 
become effective. 


The Agencies believe it is important 
to have implementing regulations and 
revised model forms in place as close as 
possible to July 21, 2011. This will help 


ensure that consumers receive 
consistent disclosures of credit scores 
and information relating to credit 
scores, and will help facilitate uniform 
compliance when section 1100F of the 
Dodd-Frank Act becomes effective. 


Accordingly, the Agencies are 
finalizing amendments to the risk-based 
pricing rules and notices to incorporate 
the additional content required by 
section 1100F of the Dodd-Frank Act, 
pursuant to their existing authority 
under section 615(h) of the FCRA. 
Section 615(h) gives the Agencies the 
authority to issue rules implementing 
the risk-based pricing provisions, and 
requires the Agencies to address in 
those rules the form, content, timing, 
and manner of delivery of risk-based 
pricing notices. 


In particular, section 615(h)(5) 
prescribes certain content requirements 
for the risk-based pricing notices, but 
provides that the required content 
elements are the minimum that must be 
disclosed. Moreover, section 
615(h)(6)(B)(iv) provides that the 
Agencies must provide a model notice 
that can be used to comply with section 
615(h). Therefore, the Agencies have the 
authority to add content to the risk- 
based pricing notices that they deem 
appropriate. The Agencies believe that 
adding to the requirements for the risk- 
based pricing notice the content 
required by section 1100F of the Dodd- 
Frank Act, and providing revised model 
notices is appropriate to avoid 
consumer confusion, and to ensure 
timely and consistent compliance with 
the new content provisions. 


As discussed more fully below, the 
Agencies received some comments from 
industry and consumer advocates that 
did not relate to the changes to the 
model notices to incorporate the section 
1100F requirements, such as a new 
request to exempt certain entities from 
the risk-based pricing rules entirely. 
Given the impending transfer of 
rulemaking authority to the Bureau, 
however, the Agencies are not making 
changes to the risk-based pricing rules 
and notices beyond those required by 
section 1100F of the Dodd-Frank Act. 
Such changes are beyond the scope of 
this rulemaking. 


II. Section-by-Section Analysis 


Section ll.73 Content, Form, and 
Timing of Risk-Based Pricing Notices. 


Section ll.73(a) Content of the Notice 


Content 


Section 615(h) of the FCRA requires a 
person to include certain information in 
a risk-based pricing notice. The January 
2010 Final Rule implements the general 
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4 ‘‘Credit score’’ is defined in the January 2010 
Final Rule in ___.71(l) to have the same meaning 
as in section 609(f)(2)(A) of the FCRA, 15 U.S.C. 
1681g(f)(2)(A). This is consistent with the definition 
of ‘‘numerical credit score’’ in section 1100F of the 
Dodd-Frank Act. 


content requirements for risk-based 
pricing notices in § 222.72(a)(1) and 
§ 640.3(a)(1) (hereafter ‘‘general risk- 
based pricing notice’’). The January 
2010 Final Rule also sets forth the 
content requirements for any risk-based 
pricing notice required to be given as a 
result of the use of a consumer report in 
an account review in § 222.72(a)(2) and 
§ 640.3(a)(2) (hereafter ‘‘account review 
notice’’). 


Section 1100F of the Dodd-Frank Act 
amends section 615(h) of the FCRA to 
require that creditors disclose additional 
information in risk-based pricing 
notices. Consistent with section 1100F 
of the Dodd-Frank Act, proposed 
ll.73(a)(1) and (a)(2) amended the 
content requirements of the general risk- 
based pricing notice and the account 
review notice, pursuant to section 
615(h) of the FCRA. Proposed 
ll.73(a)(1)(ix) required a person to 
provide the additional content in a 
general risk-based pricing notice if a 
credit score of the consumer to whom a 
person grants, extends, or otherwise 
provides credit is used in setting the 
material terms of credit. Similarly, 
proposed ll.73(a)(2)(ix) required a 
person to provide the additional content 
in an account review notice if a credit 
score of the consumer whose extension 
of credit is under review is used in 
increasing the annual percentage rate. 


Specifically, § ll.73(a)(1)(ix)(B)–(F) 
and § ___.73(a)(2)(ix)(B)–(F) of the 
proposed rules required the following 
disclosures: (1) the credit score 4 used 
by the person in making the credit 
decision; (2) the range of possible credit 
scores under the model used to generate 
the credit score; (3) all of the key factors 
that adversely affected the credit score, 
which shall not exceed four key factors, 
except that if one of the key factors is 
the number of enquiries made with 
respect to the consumer report, the 
number of key factors shall not exceed 
five; (4) the date on which the credit 
score was created; and (5) the name of 
the consumer reporting agency or other 
person that provided the credit score. In 
addition, to provide context for the 
additional content requirements, 
proposed § ll.73(a)(1)(ix)(A) and 
§ ll.73(a)(2)(ix)(A) required a 
statement that a credit score is a number 
that takes into account information in a 
consumer report, and that a credit score 
can change over time to reflect changes 
in the consumer’s credit history. 


Industry commenters generally 
supported the additional content. Some 
industry commenters, however, 
requested additional flexibility in 
disclosing the factors that adversely 
affect the credit score, as discussed 
below. Consumer advocates suggested 
that the Agencies add additional 
information related to credit scores to 
the risk-based pricing notices, as 
discussed below. For the reasons 
discussed below, the final rules adopt 
the changes to § __.73(a)(1)(ix)(A)–(F) 
and § ___.73(a)(2)(ix)(A)–(F), as 
proposed, with an addition to clarify 
that the credit score was used in setting 
the terms of credit. 


Key factors. Several industry 
commenters and a consumer advocate 
argued that creditors should have 
flexibility to disclose only factors that 
substantially affected the credit score. 
They asserted that requiring creditors to 
disclose the top four key factors (or five 
factors if the number of enquiries made 
with respect to that consumer report is 
one of the key factors) was burdensome 
and expensive for creditors, and 
confusing and of limited value to 
consumers. In contrast, one commenter 
stated that creditors should be required 
to disclose all factors that affected the 
credit score, not just the top four key 
factors (or five factors if the number of 
enquiries made with respect to that 
consumer report is a key factor). 


Section 1100F of the Dodd-Frank Act 
requires a person engaging in risk-based 
pricing to provide the consumer the 
information set forth in subparagraphs 
(B) through (E) of section 609(f)(1) of the 
FCRA. Section 609(f)(1)(C) of the FCRA 
requires disclosure of all of the key 
factors that adversely affected the credit 
score of the consumer in the model 
used, up to four, subject to section 
609(f)(9) of the FCRA. This section 
requires that if the key factors that 
adversely affected the credit score 
include the number of enquiries made 
with respect to the consumer report, the 
number of enquiries must also be 
disclosed as a key factor. Because the 
statutes thus require disclosure of the 
top four (or five) key factors that 
adversely affected the credit score, the 
Agencies adopt § ll.73(a)(1)(ix)(B)–(F) 
and § ll.73(a)(2)(ix)(B)–(F) as 
proposed. 


An industry commenter requested 
clarification that a creditor is permitted 
to rely on and disclose the key factors 
provided with the scores purchased 
from consumer reporting agencies, 
without verification. The commenter 
further asked for guidance in the event 
that a consumer reporting agency does 
not provide the key factors with the 
score. 


Under section 1100F of the Dodd- 
Frank Act, the person setting the 
material terms of credit is responsible 
for providing the credit score disclosure, 
including the key factors adversely 
affecting the credit score. If a creditor is 
using a credit score purchased from a 
consumer reporting agency, the 
consumer reporting agency is in the best 
position to identify the key factors that 
affected the score. Thus, the creditor 
would need to and could rely on that 
information in its disclosure to 
consumers. With respect to the manner 
in which this information may be 
obtained from the consumer reporting 
agencies, the Agencies acknowledge that 
the contractual arrangements between 
creditors and consumer reporting 
agencies may vary as to how creditors 
will receive the credit score information 
necessary to comply with section 1100F, 
but do not believe that imposing 
specific disclosure requirements on 
consumer reporting agencies is within 
the scope of this rulemaking. In any 
event, creditors have two options: (1) 
they can write their contracts with 
consumer reporting agencies to require 
the consumer reporting agencies to 
provide them the key factors adversely 
affecting the credit score, or (2) they can 
choose to send credit score disclosure 
exception notices to all consumers 
applying for non-mortgage credit. See 
Exception Notices, below. 


Number of enquiries. Several industry 
commenters suggested that creditors not 
be required to disclose the number of 
enquiries as a key factor that adversely 
affected the credit score if the number 
of enquiries is not one of the top four 
key factors. In these cases, the 
commenters said that the effect of the 
number of enquiries on the credit score 
is marginal, so that disclosing the 
number of enquiries as a key factor may 
be confusing to consumers. 


As discussed above, section 609(f)(9) 
of the FCRA states that if the number of 
enquiries is a key factor that adversely 
affected the consumer’s credit score, 
that factor must be disclosed pursuant 
to section 609(f)(1)(C) of the FCRA, 
without regard to the numerical 
limitation. The FCRA accordingly 
requires disclosure of the number of 
enquiries as a key factor, regardless of 
whether it is one of the top four key 
factors. Thus, the Agencies adopt the 
proposed provision without change. 


Additional information regarding 
credit scores. Consumer advocates 
suggested that the Agencies add 
additional information related to credit 
scores to the risk-based pricing notices. 
Specifically, consumer advocates 
suggested that the risk-based pricing 
notice include an explanation that the 
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consumer does not have a single credit 
score, and that the credit score may vary 
with the consumer reporting agency, 
scoring model provider, or particular 
credit product for which the consumer 
applied. These commenters indicated 
that consumers need this information to 
help them understand why they are 
receiving a particular score that may not 
be the same as a generic score, such as 
a FICO or Vantage score. 


The Agencies believe that requiring 
these additional disclosures might 
create ‘‘information overload’’ for 
consumers, and detract from the 
primary purpose of the credit score 
information, which is to inform 
consumers of the credit score that has 
been used to set the material terms of 
credit, or used in the review of the 
account. The Agencies agree, however, 
that a disclosure that informs the 
consumer that the disclosed score was 
used in setting the credit terms, or in 
review of the credit terms, would 
further consumer understanding. The 
Agencies are thus adding a requirement 
that the notice include this information. 
In addition, the Agencies are revising 
the model forms H–6 and H–7 in the 
Board’s rule and B–6 and B–7 in the 
Commission’s rule to add the statement: 
‘‘We used your credit score to set the 
terms of credit we are offering you,’’ in 
the ‘‘What you should know about your 
credit score’’ box on the model forms. 
This statement mirrors a sentence on the 
current risk-based pricing notice, 
informing consumers that their credit 
report was used to set the terms of credit 
being offered. 


Other comments on content. The 
January 2010 Final Rule requires that 
the risk-based pricing notice include a 
statement that the terms offered, such as 
the annual percentage rate, have been 
set based on information from a 
consumer report. Model Form H–1 
adopted as part of the January 2010 
Final Rule, and proposed Model Form 
H–6 state ‘‘We used information from 
your credit report(s) to set the terms of 
the credit we are offering you, such as 
[Annual Percentage Rate/down 
payment].’’ 


Some industry commenters objected 
to language in the final rules and model 
forms adopted as part of the January 
2010 Final Rule that indicated that the 
terms of credit were ‘‘set’’ or ‘‘based on’’ 
information from a consumer report. 
These commenters instead 
recommended language stating that the 
terms of credit were ‘‘based in whole or 
in part on information from a consumer 
report.’’ The final rules retain the 
current language in the regulation and 
model forms, as described above. The 
Agencies believe that the current 


language in the regulation and model 
forms is more concise and 
understandable to consumers than the 
language suggested by the commenters. 


Proprietary Scores 


As discussed above, proposed 
ll.73(a)(1)(ix) required a person to 
provide the additional content (i.e., the 
credit score and related information) in 
a general risk-based pricing notice if a 
credit score of the consumer to whom a 
person grants, extends, or otherwise 
provides credit is used in setting the 
material terms of credit. Similarly, 
proposed ll.73(a)(2)(ix) required a 
person to provide the additional content 
in an account review notice if a credit 
score of the consumer whose extension 
of credit is under review is used in 
increasing the annual percentage rate. 


Some industry commenters 
specifically asked when a proprietary 
score would be deemed a credit score 
for purposes of § ll.73. Proprietary 
scores are those developed by creditors 
themselves or for specific creditors, as 
opposed to those developed by 
consumer reporting agencies or large 
scoring companies such as FICO or 
Vantage Score for use by individual 
creditors. Commenters also asked for 
clarification regarding the information a 
creditor should disclose under § ll.73 
and the model form a creditor should 
use when a creditor uses a proprietary 
score in setting the material terms of 
credit. Some industry commenters 
indicated that a proprietary score 
should not be required to be disclosed 
under section 1100F of the Dodd-Frank 
Act because Congress intended for this 
provision to apply only to credit scores 
that are obtained from consumer 
reporting agencies, and disclosing 
proprietary scores would be confusing 
to consumers. Consumer advocates 
suggested that all proprietary scores, in 
particular credit-based insurance scores, 
be subject to disclosure under § ll.73. 


‘‘Credit score’’ for purposes of section 
1100F of the Dodd-Frank Act and 
§ ll.71(1) of the January 2010 Final 
Rule is defined to have the same 
meaning as section 609(f)(2)(A) of the 
FCRA, 15 U.S.C. 1681g(f)(2)(A). 
Specifically, section 609(f)(2)(A) of the 
FCRA defines a credit score to mean ‘‘a 
numerical value or a categorization 
derived from a statistical tool or 
modeling system used by a person who 
makes or arranges a loan to predict the 
likelihood of certain credit behaviors, 
including default[.]’’ Accordingly, 
scores not used to predict the likelihood 
of certain credit behaviors, such as 
insurance scores or scores used to 
predict the likelihood of false identity, 


are not credit scores by definition, and 
thus are not required to be disclosed. 


Most credit scores that meet the FCRA 
definition are scores that creditors 
obtain from consumer reporting 
agencies. Section 609(f)(2)(A) of the 
FCRA specifically excludes some—but 
notall—proprietary scores. The 
definition of credit score does not 
include any mortgage score or rating of 
an automated underwriting system that 
considers one or more factors in 
addition to credit information, 
including the loan-to-value ratio, the 
amount of down payment, or the 
financial assets of a consumer. 


Thus, if a creditor uses a proprietary 
score that is based on one or more of 
these factors in addition to information 
obtained from a consumer reporting 
agency, this proprietary score is not a 
credit score for purposes of § ll.71(1) 
and ll.73 and thus does not need to 
be disclosed to the consumer. If, 
however, the creditor uses both a 
proprietary score that does not meet the 
definition of a credit score and a credit 
score from a consumer reporting agency 
in setting the material terms of credit or 
reviewing the account, the creditor 
would disclose the credit score from the 
consumer reporting agency under 
§ ll.73(a)(1)(ix) and ll.73(a)(2)(ix), 
as applicable. Similarly, if a creditor 
uses a credit score from a consumer 
reporting agency as an input to a 
proprietary score, but that proprietary 
score itself is not a credit score, the 
creditor would disclose the credit score 
from the consumer reporting agency 
under § ll.73. The creditor may use 
the ‘‘Your Credit Score and 
Understanding Your Credit Score’’ 
section of Forms H–6 and H–7 of the 
Board’s rules and Forms B–6 and B–7 of 
the Commission’s rules for these 
disclosures. 


In contrast, if a creditor uses a 
proprietary score that only includes 
information acquired from a consumer 
reporting agency in setting the material 
terms of credit or reviewing the account, 
the proprietary score would be a credit 
score under section 609(f)(2)(A) of the 
FCRA. Commenters asked for guidance 
on how to disclose information required 
under § ll.73(a)(1)(ix) and 
ll.73(a)(2)(ix) when a creditor uses 
only a proprietary score deemed a credit 
score under 609(f)(2)(A) of the FCRA. 


These commenters also suggested that 
the rules should permit creditors to 
purchase a credit score from a consumer 
reporting agency and disclose that credit 
score, instead of disclosing the 
proprietary score that is used in setting 
the material terms of credit or reviewing 
the account. Section 1100F of the Dodd- 
Frank Act requires disclosure of the 
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5 If the finance source used a credit score in its 
underwriting, that automobile dealer must include 
that score in the risk-based pricing notice. 


6 This interpretation of ‘‘use’’ is also consistent 
with the January 2010 Final Rule, where the 
Agencies noted that the ‘‘automobile dealer’s use of 
a consumer report to determine which third-party 
financing source is likely to purchase the retail 
installment sales contract and at what ‘buy rate’ is 
conduct that fits squarely within the description of 
risk-based pricing in [the final rules].’’ 75 FR 2730. 


credit score used in setting the material 
terms of credit or reviewing the account. 
The Agencies do not believe that a 
creditor would comply with the statute 
by disclosing a different credit score 
purchased after setting the material 
terms of credit based on a proprietary 
score. 


In these situations, the creditor 
should modify the ‘‘Your Credit Score 
and Understanding Your Credit Score’’ 
section of Forms H–6 and H–7 of the 
Board’s rules and Forms B–6 and B–7 of 
the Commission’s rules to reflect that 
the creditor did not obtain a credit score 
from a consumer reporting agency, but 
rather used a proprietary score that met 
the definition of a credit score under 
609(f)(2)(A) of the FCRA in setting the 
material terms of credit or reviewing the 
account. The creditor should disclose 
the value of the proprietary score, the 
date, the range of proprietary scores, 
and the key factors adversely affecting 
the consumer’s proprietary score. The 
creditor should indicate that it is the 
source of the proprietary score. 
Alternatively, the creditor has the 
option of providing all consumers 
requesting an extension of credit with a 
credit score disclosure exception notice 
pursuant to the January 2010 Final Rule 
discussed below. 


Commenters also asked for guidance 
on what information to disclose under 
§ ll.73(a)(1)(ix) and ll.73(a)(2)(ix) 
when a creditor uses both a proprietary 
score that meets the definition of a 
credit score, and a credit score from a 
consumer reporting agency in setting 
the material terms of credit or reviewing 
the account. Both scores would be 
deemed credit scores under section 
609(f)(2)(A) of the FCRA. In such cases 
where both credit scores are used, a 
creditor has the option to choose which 
credit score to disclose, as detailed in 
§ ll.73(d) discussed below. The 
creditor may use Forms H–6 and H–7 of 
the Board’s rules and Forms B–6 and B– 
7 of the Commission’s rules to comply 
with the requirements of 
§ ll.73(a)(1)(ix) and ll.73(a)(2)(ix). 
If the creditor chooses to disclose the 
proprietary score, it would amend the 
model forms as discussed above. If the 
creditor chooses to disclose the credit 
score from a consumer reporting agency, 
the creditor would disclose the value of 
that credit score, the date, the range of 
credit scores, and the key factors 
adversely affecting the consumer’s 
credit score. The creditor would 
indicate the consumer reporting agency 
that is the source of the credit score. 


Use of a Credit Score 
Section 1100F of the Dodd-Frank Act 


requires a risk-based pricing notice to 


include disclosure of a credit score used 
by a person in making the credit 
decision. A person who is required to 
provide a general risk-based pricing 
notice or account review notice may use 
a consumer report to set the credit terms 
offered or extended to consumers 
without using a credit score. In a case 
where a person does not use a credit 
score in making the credit decision 
requiring a risk-based pricing notice or 
account review notice, the person is not 
required to disclose a credit score and 
information relating to a credit score. 


Several industry commenters agreed 
that creditors should not disclose a 
credit score when they do not use a 
credit score in making the credit 
decision. These commenters also asked 
that a creditor not be required to 
disclose credit score information when 
a creditor obtains but does not use a 
credit score, or when the credit score 
was not the cause of the risk-based 
pricing. 


Section 1100F of the Dodd-Frank Act 
requires disclosure if a credit score was 
used in setting the material terms of 
credit. A creditor that obtains a credit 
score and engages in risk-based pricing 
would need to disclose that score, 
unless the credit score played no role in 
setting the material terms of credit. 
Moreover, even if the credit score was 
not a significant factor in setting the 
material terms of credit but was a factor 
in setting those terms, the creditor will 
have used the credit score for purposes 
of section 1100F of the Dodd-Frank Act. 


With respect to the scope of the term 
‘‘use,’’ the Agencies received one 
comment suggesting that the original 
creditor in certain three-party financing 
transactions should be considered 
outside the scope of the risk-based 
pricing rules altogether and, therefore, 
would not be required to provide a risk- 
based pricing notice. The risk-based 
pricing rules apply to the original 
creditor if that person ‘‘uses a consumer 
report in connection with’’ an 
application for credit. 15 U.S.C. 
1681m(h)(1). The commenter contended 
that the original creditor does not obtain 
and thus does not ‘‘use’’ a consumer 
report; rather the consumer report is 
‘‘used’’ by an underlying finance source. 
The Commission believes that this view 
of ‘‘use’’ is too narrow. 


The specific financing situation raised 
in the comment involves an automobile 
financing transaction where an 
automobile dealer is the original 
creditor. In this three-party financing 
transaction, a consumer visits the 
automobile dealer and applies for 
financing by completing a loan 
application with the dealer. The dealer 
submits the loan application to one or 


more unrelated finance sources, which 
finance source(s) then conducts 
underwriting on the consumer’s credit 
application. Based in whole or in part 
on the consumer report, the finance 
source(s) provides the dealer with an 
approval of the consumer’s application 
and the wholesale buy rate at which the 
finance source(s) will purchase the 
resulting credit contract from the dealer. 
The dealer then selects the finance 
source to which it intends to assign the 
contract and determines which credit 
terms, including a retail finance rate 
(‘‘APR’’), it will offer the consumer. The 
commenter asserts that because the 
original creditor (the automobile dealer) 
does not directly obtain the consumer 
report and/or credit score from a 
consumer reporting agency, and instead 
relies upon the buy rates from the 
underlying financing sources, the 
original creditor does not ‘‘use’’ the 
consumer report and is outside the 
scope of the risk-based pricing rules. 
The Commission disagrees. The 
automobile dealer must provide the 
consumer with a risk-based pricing 
notice.5 


The original creditor has ‘‘used’’ a 
consumer report in connection with an 
application for credit because the 
original creditor initiated the request 
that caused the financing source to 
obtain the consumer report and used the 
resulting information from the financing 
source to set the rate offered to 
consumers. Applying a causal, 
transaction-based analysis to the term 
‘‘use’’ is consistent with the clear intent 
of Congress to provide consumers with 
information about the role that their 
credit history plays in setting the terms 
for credit.6 In the scenario set forth 
above, the consumer report was used in 
connection with the application for 
credit made by the consumer to the 
automobile dealer because the consumer 
report was obtained by the financing 
source in order to fulfill a request made 
to it by the automobile dealer. The 
finance source has not obtained and 
used the consumer report and/or credit 
score independently of the automobile 
dealer. The finance source, at the behest 
of the automobile dealer, has obtained 
the reports and performed underwriting 
and has told the automobile dealer the 
wholesale buy rate at which it will 
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7 Indeed, it is unity of interest in the same credit 
transaction between the original creditor/ 
automobile dealer and the underlying finance 
source that provides the permissible purpose 
pursuant to which the finance sources may obtain 
the consumer’s report. 


8 The Commission notes that the statute employs 
the word ‘‘obtain’’ when addressing physical 
possession, lending further support that ‘‘use’’ must 
be a broader concept. See section 604(f) (providing 
that ‘‘[a] person shall not use or obtain a consumer 
report for any purpose unless * * * the consumer 
report is obtained for a purpose for which the 
consumer report is authorized to be furnished 
[under the FCRA]’’); section 604(b)(1)(a) (a 
consumer reporting agency cannot provide a 
consumer report for employment purposes unless 
the person who ‘‘obtains’’ the report provides a 
certification to the consumer reporting agency that, 
among other things, it will not be ‘‘used’’ in 
violation of state or federal law). 


9 The risk-based pricing rules require the 
‘‘original creditor’’ to provide consumers with the 
necessary notices. If the automobile dealer, the 
original creditor in the situation described above, 
was not required to provide the risk-based pricing 
notice, consumers purchasing automobiles in three- 
party financing transactions would never receive a 
risk-based pricing notice or, in the alternative, a 
credit score disclosure exception notice. Further, if 
the responsibility for providing the risk-based 
pricing notice was to be shifted to the underlying 
finance sources in these types of transactions, 
consumers could receive multiple risk-based 
pricing notices per transaction from unfamiliar 
entities, a result which would not be beneficial to 
consumers. See 75 FR at 2730 (‘‘a consumer would 
not benefit from receiving more than one risk-based 
pricing notice in connection with a single extension 
of credit and requiring multiple notices would 
increase compliance burdens and costs’’). 


10 See 75 FR at 2731 (Jan. 15, 2010). 


11 In addition, some consumers may not receive 
a risk-based pricing notice even if they did not 
receive the most favorable terms from that creditor 
because creditors may not be able to precisely 
distinguish those consumers who received the most 
favorable terms from those who did not (or may 
have used a proxy method). See 75 FR 2736. By 
virtue of the fact that exception notices are 
provided to all consumers who apply for credit, the 
credit score disclosure exceptions avoid this 
problem. 


12 Credit score disclosure exceptions must be 
given as soon as is reasonably practicable and, in 
any event, no later than before consummation of the 
transaction, whereas risk-based pricing notices are 
required to be provided after the terms of credit are 
set. 


purchase the contract.7 The original 
creditor incorporated the wholesale buy 
rate in the rate offered to the consumer, 
establishing a causal connection 
between the consumer report and the 
ultimate rate offered to the consumer.8 
The original creditor has therefore 
‘‘used’’ the consumer report.9 


Guarantors and Co-Signers 


In some cases, a creditor may use the 
credit score of a guarantor, co-signer, 
surety, or endorser, but not a credit 
score of the consumer to whom it 
extends credit or whose extension of 
credit is under review. Proposed 
§§ ll.73(a)(1)(ix) and ll.73(a)(2)(ix) 
required a person to disclose a credit 
score and information relating to a 
credit score only when using the credit 
score of the consumer to whom it grants, 
extends, or otherwise provides credit or 
whose extension of credit is under 
review. As discussed in the January 
2010 Final Rule, a person is not 
required to provide a risk-based pricing 
notice to a guarantor, co-signer, surety, 
or endorser.10 A person may be 
required, however, to provide a risk- 
based pricing notice to the consumer to 
whom it grants, extends, or otherwise 
provides credit, even if the person only 
uses the consumer report or credit score 


of the guarantor, co-signer, surety, or 
endorser. 


Some industry commenters and 
consumer advocates supported the 
proposed rules governing guarantors 
and co-signers. The Agencies continue 
to believe that the credit score of one 
consumer, such as a guarantor, co- 
signer, surety, or endorser, should not 
be disclosed to a different consumer 
entitled to receive a risk-based pricing 
notice. Therefore, when a person uses a 
credit score only of a guarantor, co- 
signer, surety, or endorser to set the 
terms of credit for the consumer to 
whom it extends credit or whose 
extension of credit is under review, a 
person shall not include a credit score 
in the general risk-based pricing notice 
or account review notice provided to the 
consumer. 


Exception Notices 
The Agencies note that the January 


2010 Final Rule provides exceptions to 
the requirements to provide general 
risk-based pricing notices for persons 
that provide credit score disclosure 
exception notices to consumers who 
request credit. See §§ 222.74(d), (e), and 
(f); §§ 640.5(d), (e), and (f). 


Many industry commenters argued 
that section 1100F of the Dodd-Frank 
Act does not affect creditors’ option to 
provide credit score disclosure 
exception notices to all consumers 
instead of risk-based pricing notices. 
Consumer advocates, however, urged 
the Agencies to eliminate the credit 
score disclosure exceptions. Consumer 
advocates argued that giving creditors 
the option to provide exception notices 
would result in creditors rarely 
providing risk-based pricing notices. 
They stated that a key benefit of the 
exception notices in comparison to the 
risk-based pricing notices was that 
consumers received a free credit score. 
They asserted that section 1100F of the 
Dodd-Frank Act eliminated this 
comparative benefit of the exception 
notices by requiring that risk-based 
pricing notices also disclose credit 
scores. Consumer advocates argued that 
Congress did not eliminate the 
exception notices in the Dodd-Frank Act 
because the notices were created by 
regulation, and were not the product of 
Congress. Finally, consumer advocates 
stated that section 1100F of the Dodd- 
Frank Act required disclosure of the 
actual credit score used by the creditor, 
while exception notices could contain a 
generic credit score. 


After the Dodd-Frank Act, there 
remain strong arguments for retaining 
the credit score disclosure exceptions. 
The January 2010 Final Rule, which 
includes the credit score disclosure 


exceptions, was published in January 
2010 and became effective on January 1, 
2011. Because the rules were published 
more than six months before the Dodd- 
Frank Act was enacted, Congress could 
have eliminated the credit score 
disclosure exceptions but did not do so. 
Moreover, the Agencies believe that the 
credit score disclosure exception notices 
continue to be consistent with the goals 
of, and underlying reasons for, the risk- 
based pricing rule, which are to provide 
consumers with education about their 
credit profiles and alert them to 
potentially inaccurate information in 
their consumer reports that could have 
a negative effect on the credit terms 
being offered to them. Eliminating the 
exception notices would result in fewer 
consumers receiving their credit score 
for free. To use the exception notice 
provision, a creditor must provide 
exception notices to all consumers who 
apply for credit. By contrast, a creditor 
must provide risk-based pricing notices 
only to consumers receiving less 
favorable terms from that particular 
creditor. Thus, whether a consumer 
with a particular credit profile would 
receive a risk based pricing notice may 
depend upon the creditor to which the 
consumer applies. As a result, some 
consumers of a given creditor may not 
get risk-based pricing notices because 
they do not receive materially less 
favorable terms from that creditor, even 
though they would generally receive 
materially less favorable terms from 
other creditors based on their credit 
profiles. The credit score disclosure 
exceptions arguably achieve a better 
result—by requiring creditors using the 
exception to provide notices to all 
consumers who apply for credit— 
consumers that would not have gotten 
any notice would instead receive a free 
credit score.11 In addition, consumers 
are given exception notices earlier in the 
credit decision process, thus giving 
consumers an earlier opportunity to 
identify any potential inaccuracies in 
their consumer report.12 Consumers 
benefit from knowing their credit score 
earlier, even if they do not yet know 
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13 See 75 FR at 2742 (highlighting benefit to 
consumers of providing credit scores to consumers 
in exception notices). 


what terms of credit they will be 
offered. This earlier notice gives 
consumers more time to consider, given 
their current credit profile, whether they 
want to continue with a credit 
transaction at that time. 


On the other hand, by requiring that 
risk-based pricing notices disclose 
credit scores when the credit scores 
were used to set the terms of credit, 
section 1100F of the Dodd-Frank Act 
has eliminated one of the key 
comparative benefits of the credit score 
disclosure exception notices over the 
risk-based pricing notices.13 Moreover, 
while the exception notices contain 
valuable information about how a 
consumer’s credit score compares with 
the credit scores of others, it does not 
inform consumers that they may be 
receiving less favorable credit terms or 
an increase in their interest rate based 
on their consumer report and/or their 
credit score. 


The Agencies note that eliminating 
the credit score disclosure exception 
notice would fundamentally change the 
structure of the risk-based pricing rules 
and may substantially affect compliance 
costs. Given that rulemaking authority 
will be transferred to the Bureau on July 
21, 2011, the Agencies do not believe 
that it is appropriate to make a 
substantial and fundamental change to 
the rules at this time. The final rules are 
limited to implementing the 
requirements of section 1100F of the 
Dodd-Frank Act. Thus, the final rules 
retain the credit score disclosure 
exception notices. 


Section ll.73(b) Form of the Notice 


The Agencies provided model forms 
that may be used for compliance with 
the risk-based pricing requirements in 
Appendices H and B of the January 2010 
Final Rule. Paragraph (b)(2) of section 
ll.73 of the January 2010 Final Rule 
clarifies how each of the model forms of 
the risk-based pricing notices required 
by §§ ll.72(a) and (c), and by 
§ ll.72(d) may be used. Paragraph 
(b)(2) provides that appropriate use of 
the model forms contained in 
Appendices H–1 and H–2 of the Board’s 
rules and Appendices B–1 and B–2 of 
the Commission’s rules is deemed to 
comply with §§ ll.72(a) and (c), and 
§ ll.72(d), respectively. Use of these 
model forms is optional. 


Under the proposal, the Agencies 
amended Appendices H and B of the 
January 2010 Final Rule to add two new 
model forms in Appendices H–6 and H– 
7 of the Board’s proposed rules and 


Appendices B–6 and B–7 of the 
Commission’s proposed rules, for 
situations where a credit score and 
information relating to such credit score 
must be disclosed. See Model Forms, 
below. Proposed paragraph (b)(2) 
clarified that appropriate use of Model 
Form H–1 or H–6, or B–1 or B–6, is 
deemed to comply with the 
requirements of §§ ll.72(a) and (c). It 
also clarified that appropriate use of 
Model Form H–2 or H–7, or B–2 or B– 
7, is deemed to comply with the 
requirements of § ll.72(d). 


The final rules adopt § ll.73(b) as 
proposed. The comments received on 
the proposed model forms are discussed 
below. See Model Forms, below. 


Section ll.73(d) Multiple Credit 
Scores 


Some creditors may obtain multiple 
credit scores from consumer reporting 
agencies in connection with their 
underwriting processes. A creditor may 
use one or more of those scores in 
setting the material terms of credit. 
Section 1100F of the Dodd-Frank Act 
only requires a person to disclose a 
single credit score that is used by the 
person in making the credit decision. 
The Agencies proposed § ll.73(d) to 
address situations where a creditor 
obtains multiple credit scores from 
consumer reporting agencies, or obtains 
a credit score from a consumer reporting 
agency in addition to using a 
proprietary score deemed a credit score 
under the FCRA, and must provide 
either a general risk-based pricing notice 
or an account review notice to a 
consumer. 


Proposed § ll.73(d)(1) provided that 
when a person uses one of those credit 
scores in setting the material terms of 
credit, for example, by using the low, 
middle, high, or most recent score, the 
general risk-based pricing and account 
review notices are required to include 
that credit score and information 
relating to that credit score as required 
by proposed §§ ll.73(a)(1)(ix) and 
(a)(2)(ix). When a person uses two or 
more credit scores in setting the 
material terms of credit, for example, by 
computing the average of all the credit 
scores obtained, the notices are required 
to include any one of those credit scores 
and information relating to the credit 
score as required by proposed 
§§ ll.73(a)(1)(ix) and (a)(2)(ix). The 
notice may, at the person’s option, 
include more than one credit score, 
along with the information specified in 
proposed §§ ll.73(a)(1)(ix) and 
(a)(2)(ix) for each credit score disclosed. 


Proposed § ll.73(d)(2) provided 
examples to illustrate the notice 
requirements for creditors that obtain 


multiple credit scores from consumer 
reporting agencies. The first example 
described in proposed § ll.73(d)(2)(i) 
applied when a person that uses 
consumer reports to set the material 
terms of credit cards granted, extended, 
or provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies and uses 
the low score when determining the 
material terms it will offer to the 
consumer. Under the proposed rules, 
that person must disclose the low score 
in its notices. The example described in 
proposed § ll.73(d)(2)(ii) applied 
when a person that uses consumer 
reports to set the material terms of 
automobile loans granted, extended, or 
provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies, each of 
which it uses in an underwriting 
program in order to determine the 
material terms it will offer to the 
consumer. Under the proposal, that 
person could choose any one of these 
scores to include in its notices. 


A consumer advocate and several 
industry commenters supported the 
Agencies’ proposal. Other consumer 
advocates recommended that creditors 
disclose all the credit scores used. For 
the reasons described below, the final 
rules adopt § ll73(d) as proposed 
with revisions to make clear that these 
rules apply to use of proprietary scores 
that meet the definition of ‘‘credit 
score’’ in § ll.71(l) as well as credit 
scores obtained from consumer 
reporting agencies. 


The final rules do not require 
creditors to disclose all the credit scores 
used if a creditor uses multiple credit 
scores in setting the material terms of 
credit. The final rules permit creditors 
at their option to disclose all the credit 
scores used. As noted above, although a 
creditor may use multiple credit scores 
in setting the material terms of credit, 
section 1100F of the Dodd-Frank Act 
only requires a person to disclose a 
single credit score that is used by the 
person in making the credit decision. 
Further credit scoring models may differ 
considerably in nature and range. The 
Agencies believe that disclosing 
multiple credit scores may confuse 
consumers and provide them little 
value. Consumers may not understand 
the extent to which credit scoring 
models differ, and may try to compare 
the different credit scores. Such 
comparisons may confuse consumers 
and lessen the value of the credit score 
disclosures. 


Moreover, the Agencies do not believe 
that requiring disclosure of a particular 
credit score, for example, the lowest 
score, would be in the best interest of 
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14 As noted above, a creditor that obtains a credit 
score and engages in risk-based pricing would need 
to disclose that score, unless the credit score played 
no role in setting the material terms of credit. If the 
credit score obtained for an applicant played no 
role in setting the material terms of credit, then the 
creditor does not need to include a credit score in 
the risk-based pricing notice provided to that 
applicant. 


consumers when multiple scores are 
used. The lowest score may not truly be 
the ‘‘worst’’ score, since credit scoring 
models differ, and requiring businesses 
to identify the ‘‘worst’’ score would add 
a layer of complexity without a clear 
benefit to consumers. The Agencies also 
note that the Dodd-Frank Act requires 
the Bureau to ‘‘conduct a study on the 
nature, range, and size variations’’ of 
different credit scoring systems, and on 
whether these variations disadvantage 
consumers. Section 1078(a). The Bureau 
must submit a report to Congress with 
the results of this study within one year 
after the Dodd-Frank Act enactment 
date. Section 1078(b). That study may 
shed light on the extent to which 
disclosure of multiple credit scores 
would benefit consumers, and the 
Bureau could revisit the Agencies’ 
judgment in view of the results of its 
study. 


For the reasons discussed above, the 
final rules do not require that creditors 
always disclose the lowest credit score 
if a creditor uses two or more credit 
scores in setting the material terms of 
credit. The Agencies believe that section 
1100F of the Dodd-Frank Act does not 
mandate that a person disclose the 
lowest credit score that is used by the 
person in making the credit decision, if 
the person uses multiple credit scores in 
setting the material terms of credit. The 
person must simply disclose a credit 
score used. 


Section ll.75 Rules of construction 


Section ll.75(c) Multiple Consumers 


The proposed rules amended 
§ ll.75(c) to address circumstances 
where a person must provide multiple 
consumers, such as co-borrowers, with 
a risk-based pricing notice in a 
transaction. The proposed rules retained 
the rule of construction that clarifies 
that in a transaction involving two or 
more consumers who are granted, 
extended, or otherwise provided credit, 
a person must provide a risk-based 
pricing notice to each consumer. The 
proposed rules, however, amended the 
rules addressing the provision of a risk- 
based pricing notice when the 
consumers have the same address and 
when the consumers have different 
addresses, to account for situations 
where a risk-based pricing notice 
contains a consumer’s credit score. 


Proposed § ll.75(c)(1) provided that 
whether the consumers have the same 
address or not, the person must provide 
a separate notice to each consumer if a 
notice includes a credit score(s). Each 
separate notice that includes a credit 
score(s) must contain only the credit 
score(s) of the consumer to whom the 


notice is provided, and not the credit 
score(s) of the other consumer. If the 
consumers have the same address, and 
the notice does not include a credit 
score(s), a person may satisfy the 
requirements by providing a single 
notice addressed to both consumers. 


The proposed rules also amended 
§ ll.75(c)(3)(i) to provide an example 
illustrating the notice requirements 
when a person must provide a risk- 
based pricing notice that includes credit 
score information to multiple 
consumers. Proposed § ll.75(c)(3)(i) 
clarified that, in a situation where two 
consumers jointly apply for credit with 
a creditor and the credit decision is 
based in part on the consumers’ credit 
scores, a separate risk-based pricing 
notice must be provided to each 
consumer whether the consumers have 
the same address or not. Each separate 
risk-based pricing notice must contain 
the credit score(s) of the consumer to 
whom the notice is provided. 


Consumer advocates supported the 
proposed rules governing multiple 
consumers. Several industry 
commenters asked that creditors have 
the option to provide risk-based pricing 
notices to all the applicants or only to 
the applicant whose credit score was 
used in setting the material terms of 
credit. Some industry commenters also 
argued that co-applicants elect to share 
information with one another, and that 
creditors cannot prevent co-applicants 
from accessing each other’s risk-based 
pricing notices. 


Under section 615(h) of the FCRA, a 
person generally must provide a risk- 
based pricing notice to a consumer 
when the person uses a consumer report 
in connection with an extension of 
credit and, based in whole or in part on 
a consumer report, extends credit to the 
consumer on material terms that are 
materially less favorable than the most 
favorable terms available to a substantial 
proportion of consumers. A creditor 
therefore must provide a risk-based 
pricing notice to all co-applicants, and 
not only to the applicant whose credit 
score was used in setting the material 
terms of credit.14 Further, the Agencies 
do not believe co-applicants necessarily 
choose, merely by applying for credit 
together, to share sensitive information 
with one another, in particular, credit 
scores. The Agencies understand that 


creditors may not be able to prevent co- 
applicants from accessing each other’s 
risk-based pricing notices. Yet the 
Agencies believe that creditors must 
provide each risk-based pricing notice 
to the corresponding applicant, in 
keeping with privacy concerns. 


Appendix H of the Board’s Rules and 
Appendix B of the Commission’s Rules 


Model Forms 


Appendix H of the Board’s rules and 
Appendix B of the Commission’s rules 
contain five model forms that the 
Agencies prepared to facilitate 
compliance with the rules. Two of the 
model forms are for risk-based pricing 
notices and three of the model forms are 
credit score disclosure exception 
notices. Each of the model forms is 
designated for use in a particular set of 
circumstances as indicated by the title 
of that model form. Model forms H–1 
and B–1 are for use in complying with 
the general risk-based pricing notice 
requirements in § ll.72. Model forms 
H–2 and B–2 are for use in complying 
with the risk-based pricing notices given 
in connection with account review in 
§ ll.72. 


The proposed rules added two new 
forms that could be used when a person 
must disclose credit score information 
to a consumer. Model forms H–6 and B– 
6 set forth a risk-based pricing notice 
with credit score information that could 
be used to comply with the general risk- 
based pricing requirements if the 
additional content requirements of 
§ ll.73(a)(1)(ix) apply. Model forms 
H–7 and B–7 set forth an account review 
risk-based pricing notice with credit 
score information that could be used to 
comply with the account review notice 
requirements if the additional content 
requirements of § ll.73(a)(2)(ix) 
apply. 


Model forms H–1 and H–2, and B–1 
and B–2, are retained. The general risk- 
based pricing and account review 
notices could continue to be used to 
comply with § ll.72 when the 
additional content requirements 
discussed in §§ ll.73(a)(1)(ix) and 
(a)(2)(ix) do not apply. As with the other 
model forms, use of the model forms H– 
6 or H–7, or B–6 or B–7, by creditors is 
optional. If a creditor appropriately uses 
Model Form H–6 or H–7, or B–6 or B– 
7, or modifies a form in accordance with 
the rules or the instructions to the 
appendix, that creditor will be within 
the rules’ safe harbor and is deemed to 
be acting in compliance with the general 
risk-based pricing notice or account 
review notice requirement when the 
content provisions of §§ ll.73(a)(1)(ix) 
or (a)(2)(ix) apply. 
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Finally, the proposal amended 
instructions 1. and 2. to Appendices H 
and B to reflect the addition of H–6 and 
H–7, and B–6 and B–7. The Agencies 
did not receive comments on the 
proposed changes to instructions 1. and 
2. to Appendices H and B. The Agencies 
are adopting the changes to instructions 
1. and 2. to Appendices H and B as 
proposed in the final rules. 


In addition, as discussed in more 
detail above, model forms H–6 and H– 
7 of the Board’s rules and B–6 and B– 
7 of the Commission’s rule are also 
revised to add the statement: ‘‘We used 
your credit score to set the terms of 
credit we are offering you,’’ in the 
‘‘What you should know about your 
credit score’’ box on the model forms. 
See Additional Information Regarding 
Credit Scores, above. 


The Agencies received several 
comments on the proposed model 
forms, as discussed in more detail 
below. The final rules adopt model 
forms H–6 and H–7 of the Board’s rule 
and B–6 and B–7 of the Commission’s 
rule as proposed with one revision 
pertaining to the disclosure of contact 
information for the entity that provided 
the credit score. 


Contact information for the entity that 
provided the credit score. An industry 
commenter asked that the Agencies add 
language to the model forms directing 
the consumer to the consumer reporting 
agency for more information about the 
credit score. The commenter believed 
that consumers may otherwise contact 
creditors with questions about their 
credit score, but that creditors are not in 
a position to answer those questions. 


The Agencies are adding optional 
language to model forms H–6 and H–7 
of the Board’s rule and B–6 and B–7 of 
the Commission’s rule directing the 
consumer to the entity (which may be 
a consumer reporting agency or, in the 
case of a proprietary score that meets 
the definition of a credit score, the 
creditor itself) that provided the credit 
score for any questions about the credit 
score, along with the entity’s contact 
information. Creditors may use or not 
use the additional language without 
losing the safe harbor, since the 
language is optional. The final rules add 
new instruction 4. to Appendices H and 
B to make clear that this disclosure of 
the entity’s contact information is 
optional. 


Co-applicants, guarantors, and co- 
signers. An industry commenter 
recommended providing creditors with 
the flexibility to add language to the 
model forms to indicate that for co- 
applicants, the terms of credit may be 
based on either or both of the 
applicants’ credit information. A 


consumer advocate similarly suggested 
adding language to the model forms 
indicating that for applications with a 
guarantor or co-signer, the terms of 
credit may be based on either or both of 
the applicant’s, guarantor’s, or co- 
signer’s credit information. The 
commenters explained that such 
language would decrease consumer 
confusion, since an applicant with an 
excellent credit profile who receives a 
risk-based pricing notice may not realize 
that the risk-based pricing decision may 
have been made because of the co- 
applicant’s, guarantor’s, or co-signer’s 
credit profile. 


The Agencies believe the additional 
language may simply complicate the 
disclosures without providing a 
substantial benefit to consumers. An 
applicant with strong credit who 
receives a risk-based pricing notice will 
likely understand that the adverse 
decision was based on the co-applicant, 
guarantor, or co-signer’s credit 
information or will contact the creditor 
to inquire. 


Disclosure that no credit score is 
available. In some cases, a creditor may 
try to obtain a credit score for an 
applicant, but the applicant may have 
insufficient credit history for the 
consumer reporting agency to generate a 
credit score. One commenter asked that 
the creditor have the option to amend 
the model forms to provide the 
applicant notice that no credit score was 
available from a consumer reporting 
agency in the space available on the 
model forms for the credit information 
disclosure. 


Section 1100F only applies when a 
creditor uses a credit score in setting the 
material terms of credit. The creditor 
cannot and is not required to disclose 
credit score information if an applicant 
has no credit score. Nothing in section 
1100F of the Dodd-Frank Act prevents 
a creditor from providing the applicant 
notice that no credit score was available 
from a consumer reporting agency, 
although section 1100F does not require 
such notice. 


Order of content. The Agencies 
specifically solicited comment on the 
ordering of the content in Model Forms 
H–6 and H–7, and B–6 and B–7, and 
whether the credit score and 
information relating to a credit score 
should be presented prior to the 
information on consumer reports. 


Some commenters indicated that the 
Agencies should not change the order of 
the content in the model forms to 
present the credit score and information 
relating to the credit score prior to 
information on consumer reports. One 
commenter indicated that changing the 
order of content would impose 


additional compliance burdens on 
creditors without providing significant 
additional benefits for consumers. 


Another commenter proposed that the 
credit score information should be 
moved up and incorporated into the 
information on consumer reports, 
instead of disclosed separately at the 
bottom of the notice. The final rules 
retain the order of the content in the 
model forms as proposed. The Agencies 
believe that it is appropriate to disclose 
the information related to credit reports 
first because the primary purpose of the 
risk-based pricing notices is to alert 
consumers that risk-based pricing 
occurred as a result of their consumer 
reports. Further, in retaining the 
proposed order of the content, the 
model forms more logically progress 
from more general consumer report 
information to more specific credit score 
information. In addition, given that a 
creditor may still provide a consumer 
Forms H–1 and H–2 of the Board’s rules 
and Forms B–1 and B–2 of the 
Commission’s rules when the creditor 
does not use the consumer’s credit score 
in setting the material terms of credit, 
providing the credit score information 
after the consumer report information 
will promote ease of use for creditors 
who use Forms H–1 and H–2 of the 
Board’s rules and Forms B–1 and B–2 of 
the Commission’s rules for some 
consumers and the amended model 
forms for other consumers. 


Order of credit report information. 
One commenter suggested that the 
credit report information in the model 
form should be reordered. Proposed 
Model Forms H–6 and H–7 of the 
Board’s rules and Forms B–6 and B–7 of 
the Commission’s rules disclose the 
credit score in the first row of the 
section ‘‘Your Credit Score and 
Understanding Your Credit Score.’’ An 
explanation of what credit scores are is 
disclosed in the second row of this 
section. The commenter suggested that 
the information would be more 
understandable to consumer if the 
explanation of what credit scores are 
was disclosed in the first row of this 
section. 


The final rules retain the proposed 
order of the credit report information in 
model forms H–6 and H–7 of the 
Board’s rules and Forms B–6 and B–7 of 
the Commission’s rules. The Agencies 
believe that disclosing the credit score 
that is used in setting the material credit 
terms or reviewing the account is the 
primary purpose of the provisions of 
section 1100F of the Dodd-Frank Act. 
By placing the credit score that is 
applicable to the consumer in the first 
row of the section ‘‘Your Credit Score 
and Understanding Your Credit Score,’’ 


VerDate Mar<15>2010 15:47 Jul 14, 2011 Jkt 223001 PO 00000 Frm 00022 Fmt 4700 Sfmt 4700 E:\FR\FM\15JYR1.SGM 15JYR1m
st


oc
ks


til
l o


n 
D


S
K


4V
P


T
V


N
1P


R
O


D
 w


ith
 R


U
LE


S







41611 Federal Register / Vol. 76, No. 136 / Friday, July 15, 2011 / Rules and Regulations 


the Agencies believe that consumers are 
more likely to continue reading the 
notice to find out additional information 
about the credit score. 


Attaching the credit score information 
to the current model form. One industry 
commenter asked the Agencies to clarify 
that a creditor may staple or append the 
credit score information using a 
supplemental document to a current 
model form on general risk-based 
pricing (H–1 and B–1) or an account 
review notice (H–2 and B–2). The 
Agencies note that information 
contained on the first page of H–1 and 
B–1 is the same as the information 
contained on the first page of H–6 and 
B–6. Likewise, the information 
contained on the first page of H–2 and 
B–2 is the same as the information 
contained on the first page of H–7 and 
B–7. The difference between H–1 (or B– 
1) and H–6 (or B–6) is the inclusion of 
the credit score information contained 
in the section ‘‘Your Credit Score and 
Understanding Your Credit Score’’ that 
is contained on the second page of H– 
6 and B–6. Likewise, the difference 
between H–2 (or B–2) and H–7 (or B– 
7) is the inclusion of the credit score 
information contained in the section 
‘‘Your Credit Score and Understanding 
Your Credit Score’’ that is contained on 
the second page of H–7 and B–7. Thus, 
the Agencies believe that a creditor will 
be deemed to have used H–6 or B–6 if 
it staples or appends to H–1 or B–1 the 
credit score information contained in 
the section ‘‘Your Credit Score and 
Understanding Your Credit Score’’ that 
is contained on the second page of H– 
6 and B–6. Instruction 3. to Appendices 
H and B sets out the modifications that 
may be made to the model forms 
without losing the benefit of safe harbor. 
The combined H–1 or B–1 and 
attachment must comply with 
Instruction 3. to Appendices H and B for 
the creditor to retain the safe harbor for 
using H–6 or B–6. Likewise, a creditor 
will be deemed to have used H–7 or B– 
7 if it staples or appends to H–2 or B– 
2 the credit score information contained 
in the section ‘‘Your Credit Score and 
Understanding Your Credit Score’’ that 
is contained on the second page of H– 
7 and B–7, in a format substantially 
similar to H–7 and B–7. The combined 
H–2 or B–2 and attachment must 
comply with Instruction 3. to 
Appendices H and B for the creditor to 
retain the safe harbor for using H–7 or 
B–7. 


Use of graphs or table format. An 
industry commenter requested that the 
Agencies clarify that creditors may use 
a graph or table format to provide the 
information in the model forms without 
losing the safe harbor. The commenter 


stressed that graphs, tables, and other 
visual devices may be clearer and more 
useful to consumers. 


Although the Agencies certainly 
encourage simplicity, one of the key 
benefits of a safe harbor is uniformity. 
Thus, it is difficult to make a blanket 
statement that creditors may substitute 
graphs or tables without losing the safe 
harbor. 


The Agencies reiterate the 
interpretation in the proposed rule. A 
creditor may rearrange the format of the 
model forms or make technical 
modifications to the language of the 
model forms, so long as the creditor 
does not change the substance of the 
disclosures. See Instruction 3. to 
Appendices H and B. The creator may 
not, however, make such an extensive 
rearrangement or modification of the 
language of the model forms as to 
materially affect the substance, clarity, 
comprehensibility, or meaningful 
sequence of the model forms. See 
Instruction 3. to Appendices H and B. 
Such extensive rearrangements or 
modification of the language of the 
model forms would result in loss of the 
safe harbor. See Instruction 3. to 
Appendices H and B. Whether a graph 
or table could be used without losing 
the safe harbor would have to be 
determined on a case by case basis using 
this standard. 


Implementation Date 
The Agencies noted in the proposal 


that the amendments in section 1100F 
of the Dodd-Frank Act are effective on 
July 21, 2011. Several industry 
commenters asked that the Agencies 
delay the implementation date by 6 
months to at least 12 months. One 
commenter suggested that the Agencies 
stay the rulemaking, and let the Bureau 
finalize the rules. Another commenter 
requested that creditors receive the 
benefit of the safe harbor for using the 
proposed model forms until creditors 
can implement the requirements in the 
final rule. 


Several industry commenters argued 
that the risk-based pricing requirements 
in section 1100F do not become 
effective until incorporated by rules, 
because section 1100F amends section 
615(h) of the FCRA, and that section 
615(h)(6) of the FCRA states that 
regulations are required to implement 
risk-based pricing requirements. 
Further, one industry commenter 
asserted that section 1088(a)(9) of the 
Dodd-Frank Act amends the FCRA to 
require the Bureau to issue regulations 
implementing section 1100F. This 
commenter argued that Congress could 
not have intended section 1100F of the 
Dodd-Frank Act to take effect on July 


21, 2011 since the Bureau would not yet 
be operational. The commenter 
concluded that section 1100F of the 
Dodd-Frank Act is an exception to the 
July 21, 2011 effective date. 


Section 1100F of the Dodd-Frank Act 
provides that the amendments in 
Subtitle H of Title X, which includes 
Section 1100F, become effective on a 
‘‘designated transfer date.’’ The 
Secretary of the Treasury set the 
designated transfer date as July 21, 
2011. 75 FR 57252 (Sept. 20, 2010). 
Thus, effective July 21, 2011, section 
1100F of the Dodd-Frank Act amends 
section 615(h)(5) of the FCRA, which 
sets forth the minimum content required 
for risk-based pricing notices. Even if 
the Agencies did not modify the model 
forms to incorporate this additional 
minimum content, creditors would be 
required to disclose this information 
pursuant to the statute. 


Rather than have creditors create their 
own notices in order to comply with 
section 1100F of the Dodd-Frank Act, 
the Agencies are exercising their 
existing authority to amend the model 
notices to reflect these changes to avoid 
consumer confusion, and to ensure 
timely, consistent, and uniform 
compliance with the new content 
provisions. Section 615(h) gives the 
Agencies the authority to issue rules 
implementing the risk-based pricing 
provisions, including authority to 
address ‘‘the form, content, timing, and 
manner of delivery’’ of risk-based 
pricing notices. The Agencies believe 
that adding to the requirements for the 
risk-based pricing notice the content 
required by section 1100F of the Dodd- 
Frank Act, and providing revised model 
notices is appropriate. These final rules 
are thus effective and compliance is 
mandatory beginning 30 days after the 
date of publication in the Federal 
Register. 


III. Regulatory Analysis 


A. Paperwork Reduction Act 


The Agencies have reviewed the final 
rules and determined that they contain 
‘‘collections of information’’ subject to 
the Paperwork Reduction Act of 1995, 
44 U.S.C. 3501–3521 (PRA). An agency 
may not conduct or sponsor, and a 
respondent is not required to respond 
to, an information collection unless it 
displays a currently valid Office of 
Management and Budget (OMB) control 
number. 


The Board has reviewed and 
approved the final rulemaking under the 
authority delegated by OMB. 5 CFR part 
1320, Appendix A.1. The collections of 
information required by this final 
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15 The information collections (ICs) in this rule 
will be incorporated with the Board’s 
Recordkeeping and Disclosure Requirements 
Associated with Regulation V (OMB No. 7100– 
0308). The burden estimates provided in this rule 
pertain only to the ICs associated with this final 
rulemaking. The current OMB inventory for 
Regulation V is available at: http://www.reginfo.gov/ 
public/do/PRAMain. 


16 This estimate derives in part from an analysis 
of the figures obtained from the North American 
Industry Classification System (NAICS) 
Association’s database of U.S. businesses. See 
http://www.naics.com/search.htm. Commission 
staff identified categories of entities under its 
jurisdiction that also directly provide credit to 
consumers. Those categories include retail, vehicle 
dealers, consumer lenders, and utilities. The 
estimate also includes state-chartered credit unions, 
which are subject to the Commission’s jurisdiction. 
See 15 U.S.C. 1681s. For the latter category, 
Commission staff relied on estimates from the 
Credit Union National Association for the number 
of non-federal credit unions. See http:// 
www.ncua.gov/news/quick_facts/Facts2007.pdf. For 
purposed of estimating the burden, Commission 
staff made the conservative assumption that all of 
the included entities engage in risk-based pricing 
and use a credit score in making the credit decision 
requiring a risk-based pricing notice. 


rulemaking are found in 12 CFR 
222.73(a)(1) and (a)(2).15 


The Commission submitted the 
information collection requirements 
contained in the proposed rulemaking 
to OMB for review and approval under 
the PRA; OMB withheld formal action 
on the rulemaking pending its further 
review of the joint final rules. The 
collections of information required by 
this final rulemaking are found in 16 
CFR 640.4(a)(1) and (a)(2). 


As discussed above, on March 15, 
2011, the Agencies published in the 
Federal Register a joint notice of 
proposed rulemaking that is consistent 
with new content requirements in 
section 615(h) of the FCRA that were 
added by section 1100F of the Dodd- 
Frank Act. 76 FR 13902. The final rules 
require creditors to disclose credit score 
information to consumers when a credit 
score is used to set or adjust the terms 
of credit. Specifically, the final rules 
would require the following disclosures: 
(1) The credit score used by the person 
in making the credit decision; (2) the 
range of possible credit scores under the 
model used to generate the credit score; 
(3) all of the key factors that adversely 
affected the credit score, which shall not 
exceed four key factors, except that if 
one of the key factors is the number of 
enquiries made with respect to the 
consumer report, the number of key 
factors shall not exceed five; (4) the date 
on which the credit score was created; 
and (5) the name of the consumer 
reporting agency or other person that 
provided the score. In addition, the final 
rules require a statement that a credit 
score is a number that takes into 
account information in a consumer 
report, that the consumer’s credit score 
was used to set the terms of credit 
offered, and that a credit score can 
change over time to reflect changes in 
the consumer’s credit history. 


In the proposal, the Agencies 
collectively estimated that respondents 
potentially affected by the additional 
notice would take, on average, 16 hours 
(2 business days) to update their 
systems and modify model notices to 
comply with the proposed 
requirements. The Agencies recognized 
that the amount of time needed for any 
particular creditor subject to the 
proposed requirements may be higher or 


lower, but believed this average figure 
was a reasonable estimate. 


Comments Received 
The Agencies received 13 


comments—two from banks, three from 
utilities, two from credit union trade 
association, two from banking trade 
associations, two from credit and 
financial services companies, one from 
a consumer credit trade association, and 
one from a law firm on behalf of an 
unspecified client—in response to the 
PRA section of the proposal. The 
commenters asserted that the time 
needed to update their systems to 
incorporate these requirements and 
coordinate with consumer reporting 
agencies as necessary would exceed the 
16 hours estimated by the Agencies. 


Burden Statement 
Based on these comments, the 


Agencies agree that some additional 
time beyond 16 hours may be needed. 
The Agencies, therefore, have revised 
upward their prior burden estimate. The 
Agencies believe that 32 hours (4 
business days) is a reasonable estimate 
of the average amount of time to modify 
existing database systems to incorporate 
these new requirements. Entities 
affected by these final rules are already 
familiar with the existing provisions of 
section 615(h) of the FCRA, which 
require risk-based pricing disclosures 
when a person uses a consumer report 
in setting the material terms of credit. 
The new requirement to require 
creditors to disclose credit score 
information to consumers when a credit 
score is used to set or adjust the terms 
of credit should not be burdensome. In 
addition, the Agencies have provided 
model notices that should significantly 
reduce the cost of compliance with the 
final rules. Moreover, the Agencies have 
provided exceptions to the final rules, 
whereby creditors may fulfill their 
compliance obligation by providing 
credit score disclosure exception 
notices. 


Frequency of Response: On occasion. 
Affected Public: Any person that is 


required to provide a risk-based pricing 
notice and uses a credit score in making 
the credit decision requiring a risk- 
based pricing notice. 


Board: 
For purposes of the PRA, the Board is 


estimating the burden for entities 
regulated by the Board, Office of the 
Comptroller of the Currency, Federal 
Deposit Insurance Corporation, Office of 
Thrift Supervision, National Credit 
Union Administration, and the U.S. 
Department of Housing and Urban 
Development (collectively, the ‘‘Federal 
financial regulatory agencies’’). Such 


entities may include, among others, 
State member banks, national banks, 
insured nonmember banks, savings 
associations, Federally-chartered credit 
unions, and other mortgage lending 
institutions. 


Number of Respondents: 18,173. 
Estimated Time per Response: 32 


hours (four business days) to update 
systems and modify model notices to 
comply with final requirements. 


Total Estimated Annual Burden: 
581,536 hours. 


Commission: 
For purposes of the PRA, the 


Commission is estimating the burden for 
entities that extend credit to consumers 
for personal, household, or family 
purposes, and are subject to 
administrative enforcement by the FTC 
pursuant to section 621(a)(1) of the 
FCRA (15 U.S.C. 1681s(a)(1)). These 
businesses include, among others, non- 
bank mortgage lenders, consumer 
lenders, utilities, state-chartered credit 
unions, and automobile dealers and 
retailers that directly extend credit to 
consumers for personal, non-business 
uses. 


Number of Respondents: 199,500.16 
Estimated Time per Response: 32 


hours (4 business days) to update 
systems and modify model notices. 


Total Estimated Annual Burden: 
Based on an estimated 199,500 
respondents, the one-time burden, 
annualized for a 3 year PRA clearance, 
would be 2,128,000 hours [(32 × 
199,500) ÷ 3]. The Commission believes 
that, on a continuing basis, the revision 
to the final rules would have a 
negligible effect on the annual burden. 
The estimated one-time labor cost for all 
categories of FTC covered entities under 
the final rule, annualized for a 3 year 
PRA clearance, is $91,397,600. 


Total Estimated Cost Burden: 
Commission staff derived labor costs by 
applying appropriate estimated hourly 
cost figures to the burden hours 
described above. It is difficult to 
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17 This cost is derived from the median hourly 
wage for management occupations found in the 
May 2009 National Occupational Employment and 
Wage Estimates of the Bureau of Labor Statistics, 
Table 1. 


18 U.S. Small Business Administration, Table of 
Small Business Size Standards Matched to North 
American Industry Classification System Codes, 
available at http://www.sba.gov/idc/groups/public/ 
documents/sba_homepage/serv_sstd_tablepdf.pdf. 


19 The estimate includes 1,459 institutions 
regulated by the Board, 659 national banks, and 
4,099 federally-chartered credit unions, as 
determined by the Board. The estimate also 
includes 2,872 institutions regulated by the FDIC 
and 369 thrifts regulated by the OTS. See 75 FR 
36016, 36020 (Jun. 24, 2010). 


calculate with precision the labor costs 
associated with the final rules, as they 
entail varying compensation levels of 
clerical, management, and/or technical 
staff among companies of different sizes. 
In calculating the cost figures, 
Commission staff assumes that 
managerial and/or professional 
technical personnel will update systems 
for providing risk-based pricing notices 
and adapt the written notices as 
necessary at an hourly rate of $42.95.17 
Based on the above estimates, the 
estimated one-time labor cost for all 
categories of FTC covered entities under 
the final rule, annualized for a 3 year 
PRA clearance, is $91,397,600 [((32 
hours × $42.95) × 199,500) ÷ 3]. 


Commission staff does not anticipate 
that compliance with the final rules will 
require any new capital or other non- 
labor expenditures. The final rules 
provide a simple and concise model 
notice that creditors may use to comply, 
and, as creditors already are providing 
risk-based pricing notices to consumers 
under the FCRA, they already have the 
necessary resources to generate and 
distribute these notices. Thus, any 
capital or non-labor costs associated 
with compliance would be negligible. 


B. Regulatory Flexibility Act 
Board: 
The Board prepared an initial 


regulatory flexibility analysis under the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.) in connection with 
the proposed rules. The final rules cover 
certain banks, other depository 
institutions, and non-bank entities that 
extend credit to consumers. The Small 
Business Administration (SBA) 
establishes size standards that define 
which entities are small businesses for 
purposes of the RFA.18 The size 
standard to be considered a small 
business is: $175 million or less in 
assets for banks and other depository 
institutions; and $7 million or less in 
annual revenues for the majority of non- 
bank entities that are likely to be subject 
to the final rules. Under Section 605(b) 
of the RFA, 5 U.S.C. 605(b), the 
regulatory flexibility analysis otherwise 
required under section 604 of the RFA 
is not required if an agency certifies, 
along with a statement providing the 
factual basis for such certification, that 
the rules will not have a significant 


economic impact on a substantial 
number of small entities. The Board 
hereby certifies that the final rules will 
not have a significant economic impact 
on a substantial number of small 
business entities. The Board recognizes 
that the final rules will affect some 
small business entities; however the 
Board does not expect that a substantial 
number of small businesses will be 
affected or that the final rules will have 
a significant economic impact on them. 
Nonetheless, the Board has decided to 
publish a final regulatory flexibility 
analysis with the final rules and has 
prepared the following analysis: 


1. Reasons for the Final Rules 
Section 1100F of the Dodd-Frank Act 


amends section 615(h) of the FCRA to 
require persons to disclose a credit score 
and information relating to that credit 
score in risk-based pricing notices when 
the person uses a credit score in setting 
the material terms of credit. 
Specifically, a person must disclose, in 
addition to the information currently 
required by the January 2010 Final Rule: 
(1) A numerical credit score used in 
making the credit decision; (2) the range 
of possible scores under the model used; 
(3) the key factors that adversely 
affected the credit score of the consumer 
in the model used; (4) the date on which 
the credit score was created; and (5) the 
name of the person or entity that 
provided the credit score. The effective 
date of these amendments is July 21, 
2011. 


The Agencies are issuing final rules to 
amend the risk-based pricing rules 
pursuant to their existing authority 
under section 615(h) of the FCRA, to 
facilitate compliance with the new 
requirements under section 1100F of the 
Dodd-Frank Act. 


2. Statement of Objectives and Legal 
Basis 


The SUPPLEMENTARY INFORMATION 
above contains information on the 
objectives and legal basis of the final 
rules. The legal basis for the final rules 
is section 615(h) of the FCRA. The final 
rules are consistent with section 1100F 
of the Dodd-Frank Act. 


3. Summary of Issues Raised by 
Commenters 


Some industry commenters stated that 
the proposed rules would create 
substantial compliance burdens, 
particularly for small entities. They 
asked that small entities be exempt from 
the requirements, or that the Board 
delay the implementation date for small 
entities. 


The compliance burdens identified by 
these commenters are not substantially 


different from the burdens imposed by 
the January 2010 Final Rule. In 
addition, the exemption requested by 
the commenters would also affect the 
underlying January 2010 Final Rule. 
Further, changes to the risk-based 
pricing rules and notices beyond those 
required by section 1100F of the Dodd- 
Frank Act are outside the scope of this 
rulemaking. Finally, the Agencies do 
not believe such changes to the January 
2010 Final Rule are appropriate in light 
of the impending transfer of rulemaking 
authority to the Bureau. 


4. Description of Small Entities to 
Which the Regulation Applies 


The final rules apply to any person 
that (1) is required to provide a risk- 
based pricing notice to a consumer; and 
(2) uses a credit score in making the 
credit decision requiring a risk-based 
pricing notice. The total number of 
small entities likely to be affected by the 
final rules is unknown, because the 
Agencies do not have data on the 
number of small entities that use credit 
scores for risk-based pricing in 
connection with consumer credit. The 
risk-based pricing provisions of section 
1100F of the Dodd-Frank Act have 
broad applicability to persons who use 
credit scores for risk-based pricing in 
connection with the provision of 
consumer credit. 


Based on estimates compiled by the 
Board, the Federal Deposit Insurance 
Corporation, and the Office of Thrift 
Supervision, there are approximately 
9,458 depository institutions that could 
be considered small entities and that are 
potentially subject to the final rules.19 
The available data are insufficient to 
estimate the number of non-bank 
entities that would be subject to the 
final rules and that are small as defined 
by the SBA. Such entities would 
include non-bank mortgage lenders, 
automobile finance companies, 
automobile dealers, other non-bank 
finance companies, telephone 
companies, and utility companies. 


It also is unknown how many of these 
small entities that meet the SBA’s size 
standards and that are potentially 
subject to the final rules use credit 
scores for risk-based pricing in 
connection with the provision of 
consumer credit. The final rules do not 
impose any requirements on small 
entities that do not use credit scores for 
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risk-based pricing in connection with 
consumer credit. 


5. Projected Reporting, Recordkeeping 
and Other Compliance Requirements 


The compliance requirements of the 
final rules are described in detail in the 
SUPPLEMENTARY INFORMATION above. 


The final rules generally require a 
person that is required to provide a risk- 
based pricing notice to a consumer and 
uses a credit score in making the credit 
decision to provide a credit score and 
information relating to that credit score 
in the notice, in addition to the 
information currently required by the 
January 2010 Final Rule. 


Pursuant to the January 2010 Final 
Rule, a person is required to determine 
if it engages in risk-based pricing, based 
in whole or in part on consumer reports, 
in connection with the provision of 
consumer credit. If the person does 
engage in risk-based pricing based on 
consumer reports, the person generally 
is currently required to establish 
procedures for identifying those 
consumers to whom it must provide 
risk-based pricing notices. 


A person that is required to provide 
risk-based pricing notices to certain 
consumers would need to analyze the 
regulations. The person would need to 
determine whether it used credit scores 
for risk-based pricing of the consumers 
to whom it must provide risk-based 
pricing notices. Pursuant to the final 
rules, a person that uses credit scores for 
risk-based pricing would need to 
provide a credit score and information 
relating to that credit score to those 
consumers to whom it must provide an 
risk-based pricing notice, in addition to 
the information currently required by 
the January 2010 Final Rule. The person 
would need to design, generate, and 
provide notices, including a credit score 
and information relating to that credit 
score, to the consumers to whom it must 
provide a risk-based pricing notice. 


The Board does not expect that the 
costs associated with the final rules will 
place a significant burden on small 
entities. 


6. Identification of Duplicative, 
Overlapping, or Conflicting Federal 
Regulations 


The Board has not identified any 
federal statutes or regulations that 
would duplicate, overlap, or conflict 
with the final rules. As discussed in Part 
II above, the amendments to the risk- 
based pricing rules are consistent with 
section 1100F of the Dodd-Frank Act. 
The Agencies are issuing the final rules 
pursuant to their existing authority 
under section 615(h) of the FCRA. The 
amendments to the risk-based pricing 


rules have been designed to work in 
conjunction with the requirements of 
section 1100F of the Dodd-Frank Act, to 
help facilitate uniform compliance 
when this section becomes effective. 


7. Steps Taken To Minimize the 
Economic Impact on Small Entities 


The Board solicited comments on any 
significant alternatives consistent with 
section 615(h) of the FCRA, including 
the provisions of section 1100F of the 
Dodd-Frank Act, that would minimize 
the impact of the final rules on small 
entities. As noted above, several 
industry commenters suggested that 
small entities be exempt from the 
proposed rules, or that the Board delay 
the effective date for small entities. 


The Board has sought to minimize the 
economic impact on small entities by 
adopting rules that are consistent with 
those adopted by the Commission, and 
providing model notices to ease 
creditors’ burden. As explained above, 
given the impending transfer of 
rulemaking authority to the Bureau, the 
Agencies do not believe it is appropriate 
to make changes to the January 2010 
risk-based pricing rules and notices 
beyond those required by section 1100F 
of the Dodd-Frank Act. Such changes 
are beyond the scope of this rulemaking. 
In addition, Congress set the effective 
date for section 1100F of the Dodd- 
Frank Act for July 21, 2011. To facilitate 
compliance, the final rules are effective 
and compliance is mandatory beginning 
30 days after the date of publication in 
the Federal Register. 


Commission 
The Regulatory Flexibility Act 


(‘‘RFA’’), 5 U.S.C. 601–612, requires that 
the Commission provide an Initial 
Regulatory Flexibility Analysis (IRFA) 
with a proposed rules and a Final 
Regulatory Flexibility Analysis (FRFA) 
with the final rules, unless the 
Commission certifies that the rules will 
not have a significant economic impact 
on a substantial number of small 
entities. See 5 U.S.C. 603–605. 


The Commission hereby certifies that 
the final rules will not have a significant 
economic impact on a substantial 
number of small business entities. The 
Commission recognizes that the final 
rules will affect some small business 
entities; however we do not expect that 
a substantial number of small 
businesses will be affected or that the 
final rules will have a significant 
economic impact on them. 


The Commission continues to believe 
that a precise estimate of the number of 
small entities that fall under the final 
rules is not feasible. The Commission 
did not receive any comments relating 


to the total number of small entities that 
would be affected by the final rules. We 
did receive some comments from 
industry suggesting that the compliance 
with the final rules would be 
burdensome. One comment stated that 
publicly owned utilities, many of which 
qualify as small entities, will incur 
‘‘significant’’ costs to comply with the 
final rules and requested that the 
Commission conduct the full FRFA 
analysis. The Commission considered 
these comments, and based on the 
Commission’s own experience and 
knowledge of industry practices, the 
Commission continues to believe that 
the cost and burden to small entities of 
complying with the final rules are 
minimal. Accordingly, this document 
serves as notice to the Small Business 
Administration of the agency’s 
certification of no effect. Nonetheless, 
the Commission has decided to publish 
a FRFA with the final rules and has 
prepared the following analysis: 


1. Need for and Objectives of the Rules 


Section 1100F of the Dodd-Frank Act 
amends section 615(h) of the FCRA to 
require persons to disclose a credit score 
and information relating to that credit 
score in risk-based pricing notices when 
the person uses a credit score in setting 
the material terms of credit. 
Specifically, a person must disclose, in 
addition to the information currently 
required by the January 2010 Final Rule: 
(1) The numerical credit score used in 
making the credit decision; (2) the range 
of possible scores under the model used; 
(3) the key factors that adversely 
affected the credit score of the consumer 
in the model used; (4) the date on which 
the credit score was created; and (5) the 
name of the person or entity that 
provided the credit score. The effective 
date of these amendments is July 21, 
2011. 


The Agencies are issuing final rules to 
amend the risk-based pricing rules 
pursuant to their existing authority 
under section 615(h) of the FCRA, to 
facilitate compliance with the new 
requirements under section 1100F of the 
Dodd-Frank Act. 


2. Significant Issues Received by Public 
Comment 


The Commission received a number 
of comments in response to the 
proposed rules. Some of the industry 
comments stated that the proposed rules 
would create substantial compliance 
burdens, particularly for small entities. 
They asked that certain small entities be 
exempt from the requirements, or that 
the Commission delay the 
implementation date for small entities. 


VerDate Mar<15>2010 15:47 Jul 14, 2011 Jkt 223001 PO 00000 Frm 00026 Fmt 4700 Sfmt 4700 E:\FR\FM\15JYR1.SGM 15JYR1m
st


oc
ks


til
l o


n 
D


S
K


4V
P


T
V


N
1P


R
O


D
 w


ith
 R


U
LE


S







41615 Federal Register / Vol. 76, No. 136 / Friday, July 15, 2011 / Rules and Regulations 


20 Under the SBA’s size standards, many 
creditors, including the majority of non-bank 
entities that are likely to be subject to the proposed 
regulations and are subject to the Commission’s 
jurisdiction, are considered small if their average 
annual receipts do not exceed $6.5 million. 
Automobile dealers have a higher size standard of 
$26.5 million in average annual receipts for new car 
dealers and $21 million in average annual receipts 
for used car dealers. A list of the SBA’s size 
standards for all industries can be found in the 
SBA’s Table of Small Business Size Standards 
Matched to North American Industry Classification 
Codes, which is available at http://www.sba.gov/ 
idc/groups/public/documents/sba_homepage/ 
serv_sstd_tablepdf.pdf. 


The compliance burdens identified by 
these comments are not substantially 
different or distinct from the burdens 
imposed by the original Final Rule, 
which became effective January 1, 2011. 
Therefore the exemption requested by 
the comments—to be excluded from the 
requirement to provide risk-based 
pricing notices—would affect the 
underlying Rule. Given the impending 
transfer of rulemaking authority to the 
Bureau, however, the Agencies do not 
believe it is appropriate to make 
changes to the risk-based pricing rules 
and notices beyond those required by 
section 1100F of the Dodd-Frank Act. 
Such changes are beyond the scope of 
this rulemaking. 


3. Small Entities to Which the Final 
Rules Will Apply 


The final rules apply to any person 
that (1) Is required to provide a risk- 
based pricing notice to a consumer; and 
(2) uses a credit score in making the 
credit decision requiring a risk-based 
pricing notice. The total number of 
small entities likely to be affected by the 
final rules is unknown, because the 
Commission does not have data on the 
number of small entities that use credit 
scores for risk-based pricing in 
connection with consumer credit. 


Moreover, the entities under the 
Commission’s jurisdiction are so varied 
that there is no way to identify them in 
general and, therefore, no way to know 
how many of them qualify as small 
entities. Generally, the entities under 
the Commission’s jurisdiction that also 
are covered by section 311 include state- 
chartered credit unions, non-bank 
mortgage lenders, automobile dealers, 
and utility companies. The available 
data, however, are not sufficient for the 
Commission to realistically estimate the 
number of small entities, as defined by 
the SBA, that the Commission regulates 
and that would be subject to the 
proposed rules.20 The Commission 
received one comment stating that a 
majority of publicly owned utilities 
qualified as small entities and would, 
therefore, be affected by these final 
rules. The final rules do not, however, 


impose any requirements on small 
entities that do not use credit scores for 
risk-based pricing in connection with 
the provision of consumer credit. 


4. Projected Reporting, Recordkeeping 
and Other Compliance Requirements 


The compliance requirements of the 
final rules are described in detail in the 
SUPPLEMENTARY INFORMATION above. 


The final rules generally require a 
creditor that is required to provide a 
risk-based pricing notice to a consumer, 
and uses a credit score in making the 
credit decision to provide a credit score 
and information relating to that credit 
score in the notice, in addition to the 
information that is currently required by 
the January 2010 Final Rule. Pursuant to 
the January 2010 Final Rule, a person is 
required to determine if it engages in 
risk-based pricing, based in whole or in 
part on consumer reports, in connection 
with the provision of consumer credit. 
If the person does engage in risk-based 
pricing based on consumer reports, the 
person generally is required to establish 
procedures for identifying those 
consumers to whom it must provide 
risk-based pricing notices. 


A person that is required to provide 
risk-based pricing notices would need to 
analyze the rules. The person would 
need to determine whether it used 
credit scores for risk-based pricing of 
the consumers to whom it must provide 
risk-based pricing notices. Pursuant to 
the final rules, a person that uses credit 
scores for risk-based pricing would need 
to provide credit score information 
relating to that credit score to those 
consumers to whom it must provide a 
risk-based pricing notice, in addition to 
the information currently required by 
the January 2010 Final Rule. The person 
would need to design, generate, and 
provide notices, including a credit score 
and information relating to that credit 
score, to the consumers to whom it must 
provide a risk-based pricing notice. 


Compliance with the final rules will 
involve some expenditure of time and 
resources, although Commission staff 
anticipates that the costs per entity will 
not be significant. Most of the costs will 
be incurred initially as entities update 
their systems for determining which of 
their consumers should receive risk- 
based pricing notices, and update 
notices to include a credit score and 
information relating to that score, as 
necessary, and as they train staff to 
comply with the rules. In calculating 
these costs, Commission staff assumes 
that for all entities managerial or 
professional technical personnel will 
handle the initial aspects of compliance 
with the rule, and that sales associates 
or administrative personnel will handle 


any ongoing responsibilities. To further 
minimize the costs associated with the 
final rules, the Agencies have provided 
a model notice to facilitate compliance. 
Cost estimates for compliance with the 
final rules are described in detail in the 
PRA section of this Notice. 


Commission staff does not expect that 
the costs associated with the final rules 
will place a significant burden on small 
entities. 


5. Steps Taken To Minimize Significant 
Economic Impact of the Rules on Small 
Entities 


The Commission considered whether 
any significant alternatives, consistent 
with section 615(h) of the FCRA, 
including the provisions of section 
1100F of the Dodd-Frank Act, could 
further minimize the final rules’ impact 
on small entities. As noted above, some 
industry commenters suggested that 
small entities be exempt from the rules, 
or that the Commission delay the 
effective date for small entities. 


As explained above, given the 
impending transfer of rulemaking 
authority to the Bureau, however, the 
Agencies do not believe it is appropriate 
to make changes to the risk-based 
pricing rules and notices beyond those 
required by section 1100F of the Dodd- 
Frank Act. Such changes are beyond the 
scope of this rulemaking. In addition, 
Congress set the effective date for 
section 1100F of the Dodd-Frank Act for 
July 21, 2011. The final rules are 
effective and compliance is mandatory 
beginning 30 days after the date of 
publication in the Federal Register. 


The Commission has sought to 
minimize the economic impact on small 
entities by providing a model notice to 
ease creditor’s burden and facilitate 
compliance. By using the model notice, 
creditors qualify for the safe harbor. 
Creditors are not required to use the 
model notice, however. If they provide 
a notice that clearly and conspicuously 
conveys the required information, these 
creditors would comply with the 
requirements of the rules, though they 
would not receive the benefit of the safe 
harbor. In addition, compliance with 
this notice requirement is format- 
neutral. Finally, a creditor may comply 
with the January 2010 Final Rule by 
providing consumers with a credit score 
disclosure notice. By providing a range 
of options, the Agencies have sought to 
help businesses of all sizes reduce the 
burden of complying with the final 
rules. 
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List of Subjects 


12 CFR Part 222 


Banks, Banking, Consumer protection, 
Fair Credit Reporting Act, Holding 
companies, Privacy, Reporting and 
recordkeeping requirements, State 
member banks. 


16 CFR Part 640 


Credit, Trade practices. 


16 CFR Part 698 


Credit, Trade practices. 


Board of Governors of the Federal 
Reserve System 


12 CFR Chapter II 


Authority and Issuance 


For the reasons set forth in the joint 
preamble, the Board is amending 
chapter II of title 12 of the Code of 
Federal Regulations by amending 12 
CFR part 222, as follows: 


PART 222—FAIR CONSUMER 
REPORTING (REGULATION V) 


■ 1. The authority citation for part 222 
continues to read as follows: 


Authority: 15 U.S.C. 1681b, 1681c, 1681m 
and 1681s; Secs. 3, 214, and 216, Pub. L. 
108–159, 117 Stat. 1952. 


■ 2. Section 222.73 is amended as 
follows: 
■ A. Paragraphs (a)(1)(vii) and (viii) are 
revised. 
■ B. Paragraph (a)(1)(ix) is added. 
■ C. Paragraphs (a)(2)(vii) and (viii) are 
revised. 
■ D. Paragraph (a)(2)(ix) is added. 
■ E. Paragraph (b)(2) is revised. 
■ F. Paragraph (d) is added. 


§ 222.73 Content, form, and timing of risk- 
based pricing notices. 


(a) * * * 
(1) * * * 
(vii) A statement informing the 


consumer how to obtain a consumer 
report from the consumer reporting 
agency or agencies identified in the 
notice and providing contact 
information (including a toll-free 
telephone number, where applicable) 
specified by the consumer reporting 
agency or agencies; 


(viii) A statement directing consumers 
to the Web sites of the Federal Reserve 
Board and Federal Trade Commission to 
obtain more information about 
consumer reports; and 


(ix) If a credit score of the consumer 
to whom a person grants, extends, or 
otherwise provides credit is used in 
setting the material terms of credit: 


(A) A statement that a credit score is 
a number that takes into account 


information in a consumer report, that 
the consumer’s credit score was used to 
set the terms of credit offered, and that 
a credit score can change over time to 
reflect changes in the consumer’s credit 
history; 


(B) The credit score used by the 
person in making the credit decision; 


(C) The range of possible credit scores 
under the model used to generate the 
credit score; 


(D) All of the key factors that 
adversely affected the credit score, 
which shall not exceed four key factors, 
except that if one of the key factors is 
the number of enquiries made with 
respect to the consumer report, the 
number of key factors shall not exceed 
five; 


(E) The date on which the credit score 
was created; and 


(F) The name of the consumer 
reporting agency or other person that 
provided the credit score. 


(2) * * * 
(vii) A statement informing the 


consumer how to obtain a consumer 
report from the consumer reporting 
agency or agencies identified in the 
notice and providing contact 
information (including a toll-free 
telephone number, where applicable) 
specified by the consumer reporting 
agency or agencies; 


(viii) A statement directing consumers 
to the Web sites of the Federal Reserve 
Board and Federal Trade Commission to 
obtain more information about 
consumer reports; and 


(ix) If a credit score of the consumer 
whose extension of credit is under 
review is used in increasing the annual 
percentage rate: 


(A) A statement that a credit score is 
a number that takes into account 
information in a consumer report, that 
the consumer’s credit score was used to 
set the terms of credit offered, and that 
a credit score can change over time to 
reflect changes in the consumer’s credit 
history; 


(B) The credit score used by the 
person in making the credit decision; 


(C) The range of possible credit scores 
under the model used to generate the 
credit score; 


(D) All of the key factors that 
adversely affected the credit score, 
which shall not exceed four key factors, 
except that if one of the key factors is 
the number of enquires made with 
respect to the consumer report, the 
number of key factors shall not exceed 
five; 


(E) The date on which the credit score 
was created; and 


(F) The name of the consumer 
reporting agency or other person that 
provided the credit score. 


(b) * * * 
(2) Model forms. Model forms of the 


risk-based pricing notice required by 
§ 222.72(a) and (c) are contained in 
Appendices H–1 and H–6 of this part. 
Appropriate use of Model Form H–1 or 
H–6 is deemed to comply with the 
requirements of § 222.72(a) and (c). 
Model forms of the risk-based pricing 
notice required by § 222.72(d) are 
contained in Appendices H–2 and H–7 
of this part. Appropriate use of Model 
Form H–2 or H–7 is deemed to comply 
with the requirements of § 222.72(d). 
Use of the model forms is optional. 
* * * * * 


(d) Multiple credit scores—(1) In 
general. When a person obtains or 
creates two or more credit scores and 
uses one of those credit scores in setting 
the material terms of credit, for 
example, by using the low, middle, 
high, or most recent score, the notices 
described in paragraphs (a)(1) and (2) of 
this section must include that credit 
score and information relating to that 
credit score required by paragraphs 
(a)(1)(ix) and (a)(2)(ix). When a person 
obtains or creates two or more credit 
scores and uses multiple credit scores in 
setting the material terms of credit by, 
for example, computing the average of 
all the credit scores obtained or created, 
the notices described in paragraphs 
(a)(1) and (2) of this section must 
include one of those credit scores and 
information relating to credit scores 
required by paragraphs (a)(1)(ix) and 
(a)(2)(ix). The notice may, at the 
person’s option, include more than one 
credit score, along with the additional 
information specified in paragraphs 
(a)(1)(ix) and (a)(2)(ix) of this section for 
each credit score disclosed. 


(2) Examples. (i) A person that uses 
consumer reports to set the material 
terms of credit cards granted, extended, 
or provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies and uses 
the low score when determining the 
material terms it will offer to the 
consumer. That person must disclose 
the low score in the notices described in 
paragraphs (a)(1) and (2) of this section. 


(ii) A person that uses consumer 
reports to set the material terms of 
automobile loans granted, extended, or 
provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies, each of 
which it uses in an underwriting 
program in order to determine the 
material terms it will offer to the 
consumer. That person may choose one 
of these scores to include in the notices 
described in paragraph (a)(1) and (2) of 
this section. 
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■ 3. Section 222.75 is amended by 
revising paragraphs (c)(1) and (c)(3)(i) to 
read as follows: 


§ 222.75 Rules of construction. 
* * * * * 


(c) Multiple consumers—(1) Risk- 
based pricing notices. In a transaction 
involving two or more consumers who 
are granted, extended, or otherwise 
provided credit, a person must provide 
a notice to each consumer to satisfy the 
requirements of § 222.72(a) or (c). 
Whether the consumers have the same 
address or not, the person must provide 
a separate notice to each consumer if a 
notice includes a credit score(s). Each 
separate notice that includes a credit 
score(s) must contain only the credit 
score(s) of the consumer to whom the 
notice is provided, and not the credit 
score(s) of the other consumer. If the 
consumers have the same address, and 
the notice does not include a credit 
score(s), a person may satisfy the 
requirements by providing a single 
notice addressed to both consumers. 
* * * * * 


(3) Examples. (i) Two consumers 
jointly apply for credit with a creditor. 
The creditor obtains credit scores on 
both consumers. Based in part on the 
credit scores, the creditor grants credit 
to the consumers on material terms that 
are materially less favorable than the 
most favorable terms available to other 


consumers from the creditor. The 
creditor provides risk-based pricing 
notices to satisfy its obligations under 
this subpart. The creditor must provide 
a separate risk-based pricing notice to 
each consumer whether the consumers 
have the same address or not. Each risk- 
based pricing notice must contain only 
the credit score(s) of the consumer to 
whom the notice is provided. 
* * * * * 
■ 4. Appendix H is amended by revising 
paragraphs 1.,2., and 4. and adding 
Model Forms H–6 and H–7 to read as 
follows: 


Appendix H to Part 222—Appendix H— 
Model Forms for Risk-Based Pricing 
and Credit Score Disclosure Exception 
Notices 


1. This appendix contains four model 
forms for risk-based pricing notices and three 
model forms for use in connection with the 
credit score disclosure exceptions. Each of 
the model forms is designated for use in a 
particular set of circumstances as indicated 
by the title of that model form. 


2. Model form H–1 is for use in complying 
with the general risk-based pricing notice 
requirements in Sec. 222.72 if a credit score 
is not used in setting the material terms of 
credit. Model form H–2 is for risk-based 
pricing notices given in connection with 
account review if a credit score is not used 
in increasing the annual percentage rate. 
Model form H–3 is for use in connection with 
the credit score disclosure exception for 


loans secured by residential real property. 
Model form H–4 is for use in connection with 
the credit score disclosure exception for 
loans that are not secured by residential real 
property. Model form H–5 is for use in 
connection with the credit score disclosure 
exception when no credit score is available 
for a consumer. Model form H–6 is for use 
in complying with the general risk-based 
pricing notice requirements in Sec. 222.72 if 
a credit score is used in setting the material 
terms of credit. Model form H–7 is for risk- 
based pricing notices given in connection 
with account review if a credit score is used 
in increasing the annual percentage rate. All 
forms contained in this appendix are models; 
their use is optional. 


* * * * * 
4. Optional language in model forms H–6 


and H–7 may be used to direct the consumer 
to the entity (which may be a consumer 
reporting agency or the creditor itself, for a 
proprietary score that meets the definition of 
a credit score) that provided the credit score 
for any questions about the credit score, 
along with the entity’s contact information. 
Creditors may use or not use the additional 
language without losing the safe harbor, since 
the language is optional. 


* * * * * 
H–6 Model form for risk-based pricing notice 
with credit score information 
H–7 Model form for account review risk- 
based pricing notice with credit score 
information 


* * * * * 
BILLING CODE 6210–01–P 
BILLING CODE 6750–01–P 
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BILLING CODE 6210–01–C 
BILLING CODE 6750–01–C 


Federal Trade Commission 


16 CFR Chapter I 


Authority and Issuance 


For the reasons discussed in the joint 
preamble, the Federal Trade 
Commission is amending chapter I, title 
16, Code of Federal Regulations, as 
follows: 


PART 640—DUTIES OF CREDITORS 
REGARDING RISK–BASED PRICING 


■ 5. The authority citation for part 640 
continues to read as follows: 


Authority: Pub. L. 108–159, sec. 311; 15 
U.S.C. 1681m(h). 


■ 6. Section 640.4 is amended as 
follows: 
■ A. Paragraphs (a)(1)(vii) and (viii) are 
revised. 
■ B. Paragraph (a)(1)(ix) is added. 
■ C. Paragraphs (a)(2)(vii) and (viii) are 
revised. 
■ D. Paragraph (a)(2)(ix) is added. 
■ E. Paragraph (b)(2) is revised. 


■ F. Paragraph (d) is added. 


§ 640.4 Content, form, and timing of risk- 
based pricing notices. 


(a) * * * 
(1) * * * 
(vii) A statement informing the 


consumer how to obtain a consumer 
report from the consumer reporting 
agency or agencies identified in the 
notice and providing contact 
information (including a toll-free 
telephone number, where applicable) 
specified by the consumer reporting 
agency or agencies; 


(viii) A statement directing consumers 
to the Web sites of the Federal Reserve 
Board and Federal Trade Commission to 
obtain more information about 
consumer reports; and 


(ix) If a credit score of the consumer 
to whom a person grants, extends, or 
otherwise provides credit is used in 
setting the material terms of credit: 


(A) A statement that a credit score is 
a number that takes into account 
information in a consumer report, that 
the consumer’s credit score was used to 
set the terms of credit offered, and that 


a credit score can change over time to 
reflect changes in the consumer’s credit 
history; 


(B) The credit score used by the 
person in making the credit decision; 


(C) The range of possible credit scores 
under the model used to generate the 
credit score; 


(D) All of the key factors that 
adversely affected the credit score, 
which shall not exceed four key factors, 
except that if one of the key factors is 
the number of enquiries made with 
respect to the consumer report, the 
number of key factors shall not exceed 
five; 


(E) The date on which the credit score 
was created; and 


(F) The name of the consumer 
reporting agency or other person that 
provided the credit score. 


(2) * * * 
(vii) A statement informing the 


consumer how to obtain a consumer 
report from the consumer reporting 
agency or agencies identified in the 
notice and providing contact 
information (including a toll-free 
telephone number, where applicable) 
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specified by the consumer reporting 
agency or agencies; 


(viii) A statement directing consumers 
to the Web sites of the Federal Reserve 
Board and Federal Trade Commission to 
obtain more information about 
consumer reports; and 


(ix) If a credit score of the consumer 
whose extension of credit is under 
review is used in increasing the annual 
percentage rate: 


(A) A statement that a credit score is 
a number that takes into account 
information in a consumer report, that 
the consumer’s credit score was used to 
set the terms of credit offered, and that 
a credit score can change over time to 
reflect changes in the consumer’s credit 
history; 


(B) The credit score used by the 
person in making the credit decision; 


(C) The range of possible credit scores 
under the model used to generate the 
credit score; 


(D) All of the key factors that 
adversely affected the credit score, 
which shall not exceed four key factors, 
except that if one of the key factors is 
the number of enquiries made with 
respect to the consumer report, the 
number of key factors shall not exceed 
five; 


(E) The date on which the credit score 
was created; and 


(F) The name of the consumer 
reporting agency or other person that 
provided the credit score. 


(b) * * * 
(2) Model forms. Model forms of the 


risk-based pricing notice required by 
Sec. 640.3(a) and (c) are contained in 
Appendices B–1 and B–6 of this part. 
Appropriate use of Model form B–1 or 
B–6 is deemed to comply with the 
requirements of § 640.3(a) and (c). 
Model forms of the risk-based pricing 
notice required by § 640.3(d) are 
contained in Appendices B–2 and B–7 
of this part. Appropriate use of Model 
form B–2 or B–7 is deemed to comply 
with the requirements of § 640.3(d). Use 
of the model forms is optional. 
* * * * * 


(d) Multiple credit scores—(1) In 
general. When a person obtains or 
creates two or more credit scores and 
uses one of those credit scores in setting 
the material terms of credit, for 
example, by using the low, middle, 
high, or most recent score, the notices 
described in paragraphs (a)(1) and (2) of 
this section must include that credit 
score and information relating to that 
credit score required by paragraphs 
(a)(1)(ix) and (a)(2)(ix). When a person 
obtains or creates two or more credit 
scores and uses multiple credit scores in 
setting the material terms of credit by, 


for example, computing the average of 
all the credit scores obtained or created, 
the notices described in paragraphs 
(a)(1) and (2) of this section must 
include one of those credit scores and 
information relating to credit scores 
required by paragraphs (a)(1)(ix) and 
(a)(2)(ix). The notice may, at the 
person’s option, include more than one 
credit score, along with the additional 
information specified in paragraphs 
(a)(1)(ix) and (a)(2)(ix) of this section for 
each credit score disclosed. 


(2) Examples. (i) A person that uses 
consumer reports to set the material 
terms of credit cards granted, extended, 
or provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies and uses 
the low score when determining the 
material terms it will offer to the 
consumer. That person must disclose 
the low score in the notices described in 
paragraphs (a)(1) and (2) of this section. 


(ii) A person that uses consumer 
reports to set the material terms of 
automobile loans granted, extended, or 
provided to consumers regularly 
requests credit scores from several 
consumer reporting agencies, each of 
which it uses in an underwriting 
program in order to determine the 
material terms it will offer to the 
consumer. That person may choose one 
of these scores to include in the notices 
described in paragraph (a)(1) and (2) of 
this section. 


■ 7. Section 640.6 is amended by 
revising paragraphs (c)(1) and (c)(3)(i) to 
read as follows: 


§ 640.6 Rules of construction. 


* * * * * 
(c) Multiple consumers—(1) Risk- 


based pricing notices. In a transaction 
involving two or more consumers who 
are granted, extended, or otherwise 
provided credit, a person must provide 
a notice to each consumer to satisfy the 
requirements of § 640.3(a) or (c). 
Whether the consumers have the same 
address or not, the person must provide 
a separate notice to each consumer if a 
notice includes a credit score(s). Each 
separate notice that includes a credit 
score(s) must contain only the credit 
score(s) of the consumer to whom the 
notice is provided, and not the credit 
score(s) of the other consumer. If the 
consumers have the same address, and 
the notice does not include a credit 
score(s), a person may satisfy the 
requirements by providing a single 
notice addressed to both consumers. 
* * * * * 


(3) Examples. (i) Two consumers 
jointly apply for credit with a creditor. 
The creditor obtains credit scores on 


both consumers. Based in part on the 
credit scores, the creditor grants credit 
to the consumers on material terms that 
are materially less favorable than the 
most favorable terms available to other 
consumers from the creditor. The 
creditor provides risk-based pricing 
notices to satisfy its obligations under 
this subpart. The creditor must provide 
a separate risk-based pricing notice to 
each consumer whether the consumers 
have the same address or not. Each risk- 
based pricing notice must contain only 
the credit score(s) of the consumer to 
whom the notice is provided. 
* * * * * 


PART 698—MODEL FORMS AND 
DISCLOSURES 


■ 8. The authority citation for part 698 
continues to read as follows: 


Authority: 15 U.S.C. 1681e, 1681g, 1681j, 
1681m, 1681s, and 1681s–3; Pub. L. 108–159, 
sections 211(d), 214(b), and 311; 117 Stat. 
1952. 


■ 9. Appendix B to Part 698 is amended 
by revising paragraphs 1., 2., and 4, and 
adding Model Forms B–6 and B–7 to 
read as follows: 


Appendix B to Part 698—Model Forms 
for Risk-Based Pricing and Credit Score 
Disclosure Exception Notices 


1. This appendix contains four model 
forms for risk-based pricing notices and three 
model forms for use in connection with the 
credit score disclosure exceptions. Each of 
the model forms is designated for use in a 
particular set of circumstances as indicated 
by the title of that model form. 


2. Model form B–1 is for use in complying 
with the general risk-based pricing notice 
requirements in § 640.3 if a credit score is not 
used in setting the material terms of credit. 
Model form B–2 is for risk-based pricing 
notices given in connection with account 
review if a credit score is not used in 
increasing the annual percentage rate. Model 
form B–3 is for use in connection with the 
credit score disclosure exception for loans 
secured by residential real property. Model 
form B–4 is for use in connection with the 
credit score disclosure exception for loans 
that are not secured by residential real 
property. Model form B–5 is for use in 
connection with the credit score disclosure 
exception when no credit score is available 
for a consumer. Model form B–6 is for use 
in complying with the general risk-based 
pricing notice requirements in § 640.3 if a 
credit score is used in setting the material 
terms of credit. Model form B–7 is for risk- 
based pricing notices given in connection 
with account review if a credit score is used 
in increasing the annual percentage rate. All 
forms contained in this appendix are models; 
their use is optional. 


* * * * * 
4. Optional language in model forms B–6 


and B–7 may be used to direct the consumer 
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to the entity (which may be a consumer 
reporting agency or the creditor itself, for a 
proprietary score that meets the definition of 
a credit score) that provided the credit score 
for any questions about the credit score, 
along with the entity’s contact information. 


Creditors may use or not use the additional 
language without losing the safe harbor, since 
the language is optional. 


* * * * * 
B–6 Model form for risk-based pricing 


notice with credit score information 


B–7 Model form for account review risk- 
based pricing notice with credit score 
information 


* * * * * 


BILLING CODE 6210–01–P;6750–01–P 
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BILLING CODE 6210–01–C; 6750–01–C 


By order of the Board of Governors of the 
Federal Reserve System, July 5, 2011. 
Jennifer J. Johnson, 
Secretary of the Board. 


By the direction of the Commission. 
Donald S. Clark, 
Secretary. 
[FR Doc. 2011–17649 Filed 7–14–11; 8:45 am] 


BILLING CODE 6210–01–P; 6750–01–P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Part 380 


Certain Orderly Liquidation Authority 
Provisions under Title II of the Dodd- 
Frank Wall Street Reform and 
Consumer Protection Act 


AGENCY: Federal Deposit Insurance 
Corporation (‘‘FDIC’’). 
ACTION: Final rule. 


SUMMARY: The FDIC is issuing a final 
rule (‘‘Final Rule’’) to implement certain 
provisions of its authority to resolve 
covered financial companies under Title 
II of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (the 
‘‘Dodd-Frank Act’’ or the ‘‘Act’’). The 
Final Rule will establish a more 
comprehensive framework for the 
implementation of the FDIC’s orderly 
liquidation authority and will provide 
greater transparency to the process for 


the orderly liquidation of a systemically 
important financial institution under 
the Dodd-Frank Act. 
DATES: The effective date of the Final 
Rule is August 15, 2011. 
FOR FURTHER INFORMATION CONTACT: R. 
Penfield Starke, Senior Counsel, Legal 
Division, (703) 562–2422; or Marc 
Steckel, Associate Director, Division of 
Insurance and Research, (202) 898– 
3618. For questions to the Legal 
Division concerning the following parts 
of the Final Rule contact: 


Avoidable transfer provisions: Phillip 
E. Sloan, Counsel (703) 562–6137. 


Compensation recoupment: Patricia 
G. Butler, Counsel (703) 516–5798. 


Subpart B—Priorities of Claims: 
Elizabeth Falloon, Counsel (703) 562– 
6148. 


Subpart C—Receivership 
Administrative Claims Procedures: 
Thomas Bolt, Supervisory Counsel (703) 
562–2046. 
SUPPLEMENTARY INFORMATION: 


I. Background 


The Dodd-Frank Act (Pub. L. 111– 
203, 12 U.S.C. 5301 et seq., July 21, 
2010) was enacted on July 21, 2010. 
Title II of the Act provides for the 
appointment of the FDIC as receiver of 
a nonviable financial company that 
poses significant risk to the financial 
stability of the United States (a ‘‘covered 
financial company’’) following the 
prescribed recommendation, 
determination, and judicial review 


process set forth in the Act. Title II 
outlines the process for the orderly 
liquidation of a covered financial 
company following the FDIC’s 
appointment as receiver and provides 
for additional implementation of the 
orderly liquidation authority by 
rulemaking. The Final Rule is being 
promulgated pursuant to section 209 of 
the Act, which authorizes the FDIC, in 
consultation with the Financial Stability 
Oversight Council, to prescribe such 
rules and regulations as the FDIC 
considers necessary or appropriate to 
implement Title II; section 210(s)(3), 
which directs the FDIC to promulgate 
regulations to implement the 
requirements of the Act with respect to 
recoupment of compensation from 
senior executives or directors materially 
responsible for the failed condition of a 
covered financial company, which 
regulation is required to include a 
definition of the term ‘‘compensation;’’ 
section 210(a)(7)(D), with respect to the 
establishment of a post-insolvency 
interest rate; and section 210(b)(1)(C)– 
(D), with respect to the index for 
inflation applied to certain employee 
compensation and benefit claims. While 
it is not expected that the FDIC will be 
appointed as receiver for a covered 
financial company in the near future, it 
is important for the FDIC to have rules 
in place in a timely manner so that 
stakeholders may plan transactions 
going forward. 
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Farm Credit Administration 1501 Farm Credit Drive 
  McLean, Virginia  22102-5090 
  (703) 883-4000     
    


Informational Memorandum  
 
   


January 29, 2009 
 


 
To: Chairman, Board of Directors 
 Chief Executive Officer 
 All Farm Credit System Institutions 
 
From: Thomas G. McKenzie, Director and Chief Examiner 
 Office of Examination 
 
Subject: Amendments to the Regulatory Requirements of the Real Estate Settlement 


Procedures Act 
 
On November 17, 2008, the U.S. Department of Housing and Urban Development (HUD) 
published a final rule amending its regulations implementing the Real Estate Settlement 
Procedures Act (RESPA) by requiring more timely and effective disclosures related to mortgage 
settlement costs for federally related mortgage loans to consumers.  According to HUD, the 
changes made by the final rule are designed to protect consumers from unnecessarily high 
settlement costs; HUD estimates the new regulation will save consumers nearly $700 at the 
closing table.  The regulations require, among other things, that lenders and mortgage brokers 
provide consumers with new, standardized Good Faith Estimate (GFE) and HUD-1 settlement 
statement forms. 
 
Compliance with the new requirements pertaining to the GFE and settlement statement forms is 
not required until January 1, 2010.  However, certain other provisions of the final regulations 
must be implemented upon the effective date of the rule, which is January 16, 2009. 
 
The final rule was published at 73 FR 68204 (Nov. 17, 2008).  More information about the rule, 
and about RESPA in general, can be found at HUD’s RESPA homepage 
http://www.hud.gov/news/release.cfm?content=pr08-175.cfm, which provides, among other 
things, links to the rule and the new, standardized forms.  (If the RESPA homepage address 
changes, you can search for it by typing “RESPA” into the search box on the main HUD 
homepage.) 
 
We advise all Farm Credit System institutions to review this new rule carefully to ensure they 
will be prepared for their compliance obligations. 
 
If you have any questions about this Informational Memorandum, please contact Jennifer A. 
Cohn, Senior Counsel, Office of General Counsel, at (703) 883-4028, or by e-mail at 
cohnj@fca.gov; and/or David Stephens, Office of Examination, at (703) 883-4412, or by e-mail 
at stephensd@fca.gov. 



http://www.hud.gov/news/release.cfm?content=pr08-175.cfm






 


 


Farm Credit Administration  1501 Farm Credit Drive 
   McLean, Virginia  20102 
   (703) 883-4000 
 


 


       


Informational Memorandum  
 


January 27, 2010 
 
 
To: Chief Executive Officer 


 All Farm Credit System Institutions 
 


From: Thomas G. McKenzie, Director and Chief Examiner 
 Office of Examination 
 


Subject: FACT Act Regulations – Risk-Based Pricing Notices 
 


 
On January 15, 2010, the Federal Trade Commission (FTC) published final rules to implement the 
risk-based pricing provisions in section 311 of the Fair and Accurate Credit Transactions Act of 
2003 (FACT Act), which amends the Fair Credit Reporting Act (FCRA).  The FTC regulates and 
enforces the FACT Act with respect to System institutions.  The purpose of this Informational 
Memorandum (IM) is to inform System institutions about the publication of these new rules. 


 
This rule applies only to credit that is primarily for personal, household, or family purposes and 
does not apply to business credit.  The rules generally require a creditor to provide consumers 
with a “risk-based pricing” notice when, based on their credit report, they receive credit on less 
favorable terms than other consumers.  Consumers who receive this risk-based pricing notice will 
be able to obtain a free credit report to review for accuracy. 


 
Risk-based pricing refers to the practice of setting or adjusting the price and other terms of credit 
provided to a particular consumer based on the consumer’s creditworthiness.  The rules provide 
creditors with several methods for determining which consumers must receive risk-based pricing 
notices.  As an alternative to providing risk-based pricing notices, creditors may provide 
consumers who apply for credit with a free credit score and information about that score.   
 
The rules were published in the Federal Register at 75 FR 2724 and will be codified in the FTC’s 
FCRA regulations in 16 CFR part 640.  They will be effective on January 1, 2011. 
 
While FCA has no authority under the FACT Act, it may examine institutions for compliance under 
its general authority to protect the safety and soundness of FCS institutions.  Because the FACT 
Act and regulations are complex and compliance obligations are fact-specific, you may wish to 
consult legal counsel to determine the responsibilities of your institution.  You may also contact 
the FTC personnel listed in the rules with any questions. 


 
If you have any questions about this memorandum, please contact Jennifer A. Cohn, Senior 
Counsel, Office of General Counsel, at (703) 883-4028, or by e-mail at cohnj@fca.gov; and/or 
David Stephens, Office of Examination, at (703) 883-4412, or by e-mail at stephensd@fca.gov. 
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